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1 MS. PODZIBA:  If  everyone  could  take  
 

2 their  seats.  

 
3 I  know that  Audrey's  on her  way,  and 

 
4 Aqueelha's  not  fe eling  well,  so  she ' s going  to  

 
5 miss  today  and  hopefully  will  be able  to  join  us  

 
6 t omor r ow.  And I  kn ow tha t  Aaro n i s  on hi s  way.  

 
7 Patrick  I  think  as  soon  as  Kerri's  

 
8 settled,  we can  get  started.  

 
9 MR. ROONEY: Morning  everyone.  Welcome 

 
10 bac k.  I  want  t o than k you al l  fo r  joinin g us for  

 
11 session  two  of  the  ESSA Negotiated  Rulemaking  

 
12 session.  

 
13 Before  we get  sta r ted,  Leslie  wanted  to  

 
14 say  a blessing  before  we begin.  

 
15 (Leslie  Harper  says  blessing  in  

 
16 Ojibwemowin  language.)  

 
17 MS. HARPER: I  thank  you  folks,  and 

 
18 again  we just  took  that  in  the  spirit  of  the  land  

 
19 on which  we stand  and  in  the  spirit  of  helping  us  

 
20 all  to  work  together  in  what  is  affecting  all  of  

 
21 our  communities  and  all  of  our  families  across  
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1 this  whole  country.  I  just  ask  them  al l  to  help  

2 us  get  home safely.   

 

3 MR. ROONEY: Thank  you  for  that,  

 
4 Leslie.  

 
5 So,  again  I  want  to  welcome  you  all  

 
6 back  and thank  you  all  for  being  here  today  and 

 
7 for  the  next  two  days,  and  I  also  want  to  thank  

 
8 you  for  the  first session.  All  the  comments,  and  

 
9 the  questions  and  the  discussion  we heard  was a 

 
10 really  r i ch  discussion,  and we've  been spend i ng a 

 
11 lot  of  our  time  in  the  last  week and half  since  

 
12 then  trying  to  think  about  how to  i ncorporate  the  

 
13 comments  and  questions  we heard  into  the  proposals  

 
14 that  we provided  to  you  late  last  week for  our  

 
15 discussion  --  to  s tart  the  discussion  that  we're  

 
16 going  to  have  today,  tomorrow  and Friday.  

 
17 I  did  want  to  say  a couple  of  things  

 
18 before  I  turn  it  over  to  Susan  to  help  with  the  

 
19 agenda  for  the  day.  

 
20 First,  I  think  a lot  of  the  discussion  

 
21 we heard  was very  helpful,  a very  rich  discussion,  
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1 and a lot  of  it  was about  some of  t he operations  
 

2 around  how states  do some some of  the  things,  the  

 
3 topics  t hat  were  discussed  and  the  questions  that  

 
4 we raised.  I  think,  looking  back  on that  

 
5 discussion,  I  wanted  to  help  maybe set  the  frame  

 
6 to  help  us  think  about  our  work  today,  tomorrow  

 
7 and Friday.  

 
8 I  think  we tried  to  address  a lot  of  

 
9 your  comments.  I  think  some of  the  questions  and 

 
10 discussion  we had,  because  they  do get  into  more 

 
11 operational  types  of  questions,  we're  trying  to  

 
12 think  whether  that  makes sense  for  something  to  

 
13 include  i n regulations  or  something  that  can  be 

 
14 captured  another  way  throu gh guidan ce or  technical  

 
15 ass i s t anc e.  And I  th i nk I  jus t  wante d to  

 
16 highlight  I  think,  regulations  are  requirements  

 
17 for  states,  where  we're  trying  to  set  the  

 
18 expectations  and  requirements  for  what  states  need  

 
19 to  do to  comply  with  in  the  ESSA. Some aspects  of  

 
20 the  discussion  last  time  and  I  think  probably  the  

 
21 discussion  we're  going  to  have  over  the  next  three  
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1 days  is  thinking  about  how would  a state  
 

2 operationalize,  what  are  those  requirements?  And 

 
3 that  may be something  that  it  makes sense  to  

 
4 clarify  i n the  re gulations  that  we're  going  to  

 
5 discuss,  and  it  may be something  that  makes more 

 
6 sense  to  think  about  as  guidance  that  states,  or  

 
7 the  Depar tment,  in  thinking  about  how to  

 
8 operationalize  that.  

 
9 I'd  ask  you  to  think  about  that  frame  

 
10 as  you're  thinking  about  t he draft  l anguage  and 

 
11 how we could  strengthen  it  and  pull  it  together  

 
12 and  kind  of  come to  a consensus.  

 
13 The second  thing  I  wanted  to  mention,  

 
14 based  on all  that  discussion,  we cr eated  draft  

 
15 language  for  disc ussion  to day  that  we're  goi ng to  

 
16 go over  t oday,  tomorrow  and Friday.  The language  

 
17 is  designed  just  to  use  a starting  point  for  the  

 
18 discussion,  and  we are  rea l ly  looking  forward  to  

 
19 the  disc ussion  about  that  language.  After  all  

 
20 we're  here  to  have  discussions  for  how we can  try  

 
21 to  improve  it  and  strengthen  it  and  change  it  to  
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1 make sure  it  does  capture  what  we're  trying  to  set  
 

2 out  and meet.  

 
3 We did  try  to  incorporate  as  much of  

 
4 the  comments  and  discussion  that  we could  from  the  

 
5 first  session.  It  also  r epresents  the  

 
6 Department's  priorities  for  what  we think  we 

 
7 should  focus  on to  try  to  strengthen  the  focus  on 

 
8 equity  and the  law,  which  is  the  focus  of  ESSA, 

 
9 and we hope  that  in  the  next  three  days  we will  

 
10 have  a very  productive  and constructive  

 
11 conversation  and we can  move towards  consens us to  

 
12 get  strong  regulation  that  that  can  help  us  

 
13 implement  ESSA and  provides  clear  di rection  t o the  

 
14 states  and  to  the  districts  and  schools  in  the  

 
15 field.  

 
16 We're  very  interested  in  t r ying  to  get  

 
17 consensus  and  wor king  together  to  t r y to  create  

 
18 the  best  school  possible,  and  I'm  just  excited  

 
19 about  for  the  discussion.  I'm  sure  you'll  have  

 
20 lots  of  great  suggestions  for  us.  

 
21 With  that,  I'm  going  to  turn  over  to  
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1 Susan  now.  
 

2 MS. PODZIBA:  Thank  you,  Patrick.  

 
3 MS. AHRENS: Quick  question.  Some of  

 
4 our  advisors  are  not  being  allowed  in.  I  was just  

 
5 texted  by  my advisor  that  he's  not  being  allowed  

 
6 into  the  meeting.  They're  being  told  it's  not  

 
7 open  for  the  public?  

 
8 MS. RICKER:  She's  saying  there's  a 

 
9 protocol.  

 
10 MR. ROONEY: We sent  someone to  the  

 
11 front  door  to  make sure  that  they  know that  is  not  

 
12 nice.  

 
13 MS. BRIGGS: Thank  you.  

 
14 MS. PODZIBA:  Now that  we have  that  

 
15 straightened  out,  I  was wondering  why it  was so  

 
16 empty  here.  I  thought  all  the  controversy  came 

 
17 out  already.  

 
18 So,  I  just  want  to  walk  through  the  

 
19 agenda  real  quickly.  So,  in  just  a minute  we'll  

 
20 look  at  the  draft  summary of  our  last  session  and 

 
21 make any  revisions  to  it  in  order  to  approve  it.  
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1 Then we' l l  go thr ough the  discussion  of  
 

2 issues  and  draft  regulatory  languag e,  and you'll  

 
3 see  that  we sequenced  the  issues  a bit  differently  

 
4 this  time,  and the  reason  we did  that  was because  

 
5 it  seemed that,  if  we do issues  such  as  four  and 

 
6 five  before  we do Issue  One,  we may avoid  some of  

 
7 the  confusion  that  we had  at  the  last  meeting.  

 
8 So we tried  to  sequence  the  issues  in  

 
9 an order  that  would  make our  discussion  more 

 
10 pro ductiv e.  So we'l l  se e i f  t hat  work s.  That's  

 
11 the  reason  for  that.  So we wi l l  go in  t he order  

 
12 that's  listed  on the  agenda.  

 
13 As we get  into  Issue  Four,  we'll  have  a 

 
14 report  out  from  t he subcommittee,  and Ron wi l l  do 

 
15 that  for  us.  

 
16 As usual,  we will  have  time  for  public  

 
17 comment each  day,  and  there  will  be a public  

 
18 comment sign - in  sheet.  

 
19 Towards  the  end of  our  last  day  

 
20 together,  we'll  kind  of  take  a look  at  where  

 
21 things  are  and have some di scussion  about  an 
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1 optional  meeting  on the  18th  and 19th,  but  we'll  
 

2 know more  about  that  when we see  where  things  

 
3 mov e.  And the n of  cours e nex t  st eps at  th e end of  

 
4 the  meeting.  

 
5 Any questions  about  the  agenda?  

 

6 Liz?   

 

7 
 

MS. KING:  
 

So,  when we're  getting  to  

 

8 the  point  about  r eaching  consensus,  is  the  idea  

 
9 that  we're  going  to  sort  of  postpone  all  of  those  

 
10 until  Friday,  or  are  we going  to  go issue  by  issue  

 
11 and seek  consensus  on each  sub - issue?  

 
12 MS. PODZIBA:  So,  what  we'll  do is  

 
13 we'll  try  to  reach  tentative  agreements  on the  

 
14 issues,  but  we'll  only  see  if  there's  final  

 
15 consensus  at  the  end.  

 
16 So,  the  idea  is  you  didn't  through  --  

 
17 if  we can  reach  a tentative  agreement,  then  we 

 
18 know we don't  have  to  come back  to  it  again.  But  

 
19 if  there  are  sections  of  issues  that  are  

 
20 outstanding,  we'll  want  to  have  a few  more passes  

 
21 through  those.  
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1 I'll  go into  more detail  as  we get  to  
 

2 that.  

 
3 Any other  questions  about  t he agenda?  

 
4 MR. HAGER: People  are  coming  in.  

 
5 MS. PODZIBA:  Alright,  great.  

 
6 So,  I'd  ask  you  to  take  the  meeting  

 
7 summary out,  the  draft  meeting summary.  And are  

 

8 there  any  comments  or  ques t ions  or  proposed  

 

9 
 

revisions  
 

to  it?   

 

10 I  know you  all  studied  it  carefully  

 
11 before  you  got  here.  Is  there  any  dissent  from  

 
12 approving  this  as  our  summary of  meeting  one?  

 
13 Delia?  

 
14 MS. POMPA: This  is  a high - level  

 
15 summar y.  How ar e t he comment s tha t  wer e made by  

 
16 the  different  participants,  the  different  members 

 
17 of  the  r ulemaking  team  recorded,  or  are  they  

 
18 recorded  in  any  way? 

 
19 MS. PODZIBA:  There  will  be a 

 
20 t ra nscrip t .  There' s a transcr i pt  bein g kept .  We 

 
21 have  someone present  who is  recording  all  of  that.  
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1 But  I  think  it's  going  to  take  some 
 

2 time  for  those  to  become available.  

 
3 MS. POMPA: That's  fine.  I  just  didn't  

 
4 know.  Thank you.  

 
5 MS.  PODZI BA:  Alr i ght.  I s  ther e - -  oh,  

 
6 Lynn?  

 
7 MS. GOSS: Just  one  other  quick  

 
8 questions  on the  members present.  Just  to  

 
9 distinguish  which  ones  are  voting  and which  ones  

 
10 are  nonvoting?  

 
11 MS. PODZIBA:  Right,  so  I  just  went  

 
12 according  to  the  protocols  which  ca l ls  everyone  

 
13 "members,"  and th en in  the  protocols  identifies  

 
14 alternates  as  not  having  a right  to  dissent.  

 
15 Other  questions  about  the  summary?  

 
16 Ok.  I s th er e any di ss ent  from  

 
17 approving  the  summary?  

 
18 Ok.  Thank you.  

 
19 Alright,  so  we're  at  the  point  of  going  

 
20 through  the  regulatory  text,  and  I  j ust  want  to  

 
21 say  a little  bit,  Liz,  you  kind  of  segued  me into  
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1 that  about  what  it's  going  to  look  like  for  the  
 

2 next  few  days.  

 
3 So,  we're  going  to  go through  each  

 
4 issue  with  the  goal  of  reaching  tentative  

 
5 agreements  where  we can  and identifying  

 
6 outstanding  issues  where  we don't.  

 
7 So,  we'll  be what  I  call  working  the  

 
8 issues,  and  what  that  means is,  where  there  are  

 
9 concerns,  we'll  be trying  t o break  down and 

 
10 identify  very  specifically  what  those  concerns  are  

 
11 in  the  hopes  that  everybody  will  wor k together  to  

 
12 figure  out  ways  to  resolve  those  concerns.  And 

 
13 when the  discussion  starts  to  get  r epetitive,  I'm  

 
14 likely  to  say,  let's  pass  on that  for  now and flag  

 
15 it  as  an outstanding  component  of  an issue.  

 
16 So,  I'm  expecting,  particularly  because  

 
17 there's  a lot  of  statutory  language  in  much of  the  

 
18 regulatory  text,  t hat  there  will  be particular  

 
19 sections  as  opposed  to  a whole  issue  that  may need  

 
20 further  attention.  

 
21 So that's  what  we'll  be doing  together.  
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1 So I  just  also  want  to  say  a little  bit  
 

2 about  what  moves people  to wards  consensus  

 
3 generally,  right?  So,  I  expect  all  of  you  signed  

 
4 up for  this  and identified  or  were  nominated,  

 
5 because  you  came here  to  represent  the  interests  

 
6 of  your  constituents,  and  I  expect  that  you  define  

 
7 what  I  would  refer  to  as  enlightened  self - interest  

 
8 differently  from  each  other.  

 
9 So,  some of  you  may be here  to  get  more 

 
10 for  your  constituents  than  others.  Some of  you  

 
11 may be here  to  protect  your  constituents  from  the  

 
12 "more"  that  other  people  are  trying  to get.  Some 

 
13 of  you  may hope  that  you  can  get  more in  another  

 
14 forum,  so,  not  re aching  agreement  might  be your  

 
15 kind  of  best  alternative.  But  some may focus  on 

 
16 the  certainty  that  an agre ement  affords,  right?  

 
17 So,  here  we are  where  you  have  an 

 
18 opportunity  to  decide  and  help  decide  what's  in  

 
19 the  regu l ation,  whereas  if  there's  no agreement  

 
20 the  Department  would  write  it  in  the  way that  it  

 
21 wants  wi t h the  in put  from  t hroughout  the  
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1 Department.  
 

2 Some people  will  want  the  regulations  

 
3 for  the  certainty  of  compliance,  so  one of  the  

 
4 things  that  regulations  do is  it  makes very  clear  

 
5 what  it  takes  to  be in  compliance,  to  create  those  

 
6 clear  lines  of  activity  that  need  to  define  

 
7 compliance,  which  then  also  avoids  t he potential  

 
8 confusion  about  activities  that  are  not  clearly  

 
9 outlined  in  the  regulation.  

 
10 So,  those  are  some of  what  I  see  as  

 
11 kind  of  the  forces  that  contribute  to  consensus,  

 
12 and of  course  all  in  the  context  of  trying  to  

 
13 reach  the  public  goal  that's  intended  by  the  law,  

 
14 which  is  what  con strains  what's  possible  here.  

 
15 So with  t hat  introduction  to  consensus  

 
16 building,  I  will  turn  it  to  Patrick  to  get  us  

 
17 started  on the  is sues.  

 
18 MR. ROONEY: Thanks,  Susan.  

 
19 So,  before  we get  started  I  just  want  

 
20 to  do a couple  of  reminders,  and  then  we're  going  

 
21 to  jump  into  Issue  Paper  Two.  
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1 So,  I  want  to  again  thank  everyone  for  
 

2 all  of  your  conversation  last  time.  We spent  a 

 
3 bit  of  time,  particularly  when we were  on Issue  

 
4 Paper  Six,  going  t hrough  the  very  weedy  details  of  

 
5 the  regulations.  We're  going  through  that  even  

 
6 more as  you  can  see  from  the  issue  papers  we sent  

 
7 you  for  your  consideration  for  the  suggestion  

 
8 t oday.  So,  I  ce r tainl y want  t o t hank you for  

 
9 that.  

 
10 But  first,  I  do want  to  remind  you  of  

 
11 how we t r ied  to  label  the  regulations,  the  

 
12 proposed  regulations  that  we created.  Our  

 
13 committee  has  hel ped ident i fy  where  the  language  

 
14 came from,  although  I  realize  it's  also  a little  

 
15 confusing.  

 
16 So,  to  remind  you,  the  black  text  in  

 
17 any  of  the  issue  papers  is  text  that  existed  in  

 
18 our  current  assessment  regulations.  

 
19 The blue  text  is  language  that  we took  

 
20 from  the  ESSA, from  the  statute.  

 
21 There  are  some pl aces  where  things  are  
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1 bolded  in  blue  and you'll  see  those  throughout.  
 

2 There's  nothing  actually  on Issue  Paper  Two,  but  

 
3 you'll  see  them  in  some of  the  other  issue  papers.  

 
4 Those  are  updates  that  we made where  we had 

 
5 something  either  mischaracterized  or  incorrect  in  

 
6 the  language  we pulled  from  the  ESSA. And some of  

 
7 that  we flagged  in  the  last  discussion,  and I  

 
8 think  Audrey  had  a good  example  when she  looked  at  

 
9 Universal  Design,  she  real i zed  it  should  be 

 
10 Universal  Design  f or  Learning  in  200.2  I  thi nk is  

 
11 where  it  was.  But  we updated  that  to  make sure  it  

 
12 said  Uni versal  Design  for  Learning  i n connection  

 
13 with  the  statute.  

 
14 And there  were  ot her  examples  people  

 
15 caught .  When we went  bac k throug h and wer e trying  

 
16 to  draft  discussion  topics  for  all  of  us  for  

 
17 today,  we caught  some other  areas  where  things  

 
18 were  not  quite  right  in  the  language  that  we 

 
19 pulled,  so  we corrected  that.  And where  we did  

 
20 that,  we bolded  it  so  it  would  be clear  that  that  

 
21 was something  different  from  what  you  saw the  last  
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1 time.  
 

2 And then  the  red  text  is  language  that  

 
3 we have  posed  for  our  discussion  that  we think  

 
4 helps  cl arify  something  th at's  in  t he statute.  

 
5 That  is  t he distinction  between  the  three  

 
6 different  colors  t hat  you'll  see  in  all  the  

 
7 issues.  

 
8 Second,  I  wanted  t o introduce  Judy  

 
9 Becker,  who's  sit t ing  behind  Susan.  She is  in  the  

 
10 Office  of  General  Counsel.  She or  one of  our  

 
11 colleagues  from  our  Office  of  General  Counsel  is  

 
12 going  to  help  fac i litate  our  discus s ion  by  

 
13 actually  taking  notes  on her  computer,  which  will  

 
14 be up on the  screen.  Hopefully  everyone  can  see  

 
15 one of  the  screens.  As we go through  the  issue  

 
16 papers,  she  will  help  try  to  place  in  the  text  

 
17 where  there  seems to  be some discussion  of  things  

 
18 we want  to  clarify  the  language,  so  all  of  us  can  

 
19 see  what  that  might  look  like  in  the  text.  

 
20 It  won't  be exactly  real  time  editing,  

 
21 but  it  will  be close  to  real  time  editing,  which  
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1 will  help  us  see  what  the  proposed  change  may look  
 

2 l ik e.  I  thin k our  conce rn  i s  tha t  i t  may star t  to  

 
3 get  very  technical  quickly,  and  the  language  may 

 
4 get  confusing  to  us,  so  we will  have  a draft  it.  

 
5 So Judy  is  going  to  be the  one that  is  going  to  do 

 
6 that  for  us.  

 
7 On each  issue  paper,  just  to  remind  

 
8 you,  there  is  a background  and then  there  are  

 
9 discussion  questions.  None of  that  has  changed  

 
10 from  the  last  time.  The only  thing  that  we 

 
11 focused  on was the  session  to  update  at  the  

 

12 bottom,  where  either  we changed  the  language  we 

 

13 
 

had for  
 

you  the  last  
 

time  in  light  of  the   

 

14 discussion,  or  based on the  discussion  we proposed  

 
15 language  for  you  to  consider  for  the  first  time  

 
16 today,  tomorrow  and Friday.  

 
17 So that's  the  area  that  is  different  on 

 
18 each  issue  paper,  and  that's  where  we're  going  to  

 
19 focus  our  attention  in  the  discussion.  

 
20 Third  thing  I  wanted  to  say,  before  we 

 
21 break  into  the  issue  papers,  is  that  we do have  
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1 the  experts  from  the  first  session  --  Peggy  Carr,  
 

2 Martha  Thurlow  and Kenji  Hakuta  --  on call,  so  to  

 
3 speak,  for  us  if  we have  questions,  and  Karen  

 
4 Miles  or  someone from  her  organization  for  the  

 
5 Supplement  Not  Supplant  when we get  to  that  issue  

 
6 paper.  

 
7 We are  not  going  to  have  them  sit  at  

 
8 our  table.  I  think  if  we have  questions  that  we'd  

 
9 like  one  of  the  experts  to  weigh  in  on,  I  think  

 
10 we're  going  to  ask  that  we just  just  create  a 

 
11 parking  lot  for  those  questions,  and  find  a great  

 
12 time  for  a break  t o try  to  find  a way to  get  

 
13 answers  to  those  questions.  So we wi l l  try  to  

 
14 group  them  together  to  the  extent  we can,  or  to  

 
15 the  extent  it  makes sense.  

 
16 I  know Kenji  and Martha  in  particular  

 
17 are  going  to  be coming  and going  because  they've  

 
18 got  other  meetings  around  town  with  the  ARA this  

 
19 weekend.  So the y wil l  be i n fo r  par t  of  th e time,  

 
20 but  I  think  for  the  purpose  of  our  discussion  it  

 
21 would  be good  for  us  to  just  kind  of  put  a parking  
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1 lot  for  those  questions  that  we have  when they  
 

2 come up,  and then  we will  try  to  fi nd a way to  

 
3 address  them  if  we need  them  to  address  those  

 
4 questions.  

 
5 The one  other  thing  I  wanted  to  say.  

 
6 On Issue  Paper  Six,  we provided  two  versions  of  

 
7 the  full  regulation.  There  is  what  I  wi ll  --  and  

 
8 using  not  typical  terms,  but  what  is  the  messy 

 
9 version  and then  there  is  the  clean  version.  

 
10 Probably  you  saw that  when you  went  through  it.  

 
11 The messy  version  is  very  similar  to  

 
12 the  one  you  looked  at  last  time.  It  includes  all  

 
13 of  the  issue  paper  language  in  one place.  And 

 
14 then  the  clean  version  takes  out  all  the  

 
15 strike - throughs,  and so  it ' s  just  what  the  

 
16 regulation  and  the  proposed  regulation  would  look  

 

17 l ik e.  We too k all  th e la nguag e th at' s  in  either  

 

18 
 

the  ESSA pieces  or  
 

the  five  issue  papers,  
 

one 

 

19 
 

through  5B.    

 

20 There  are  some pieces  that  are  not  

 
21 included  in  the  issue  papers  that  are  only  
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1 included  in  Issue  Paper  Six,  and  we can  talk  about  
 

2 those  once  we get  to  Issue  Paper Six.  But  there  

 
3 are  two  versions.  

 
4 As we talked  about  last  time,  there's  a 

 
5 lot  of  cr oss - references  in  the  draft  regulations  

 
6 with  any  issue  papers,  so  there  may be a need  for  

 
7 us  to  go back  and forth  between  Issue  Paper  One 

 
8 and Issue  Paper  Six  to  kind  of  show what  the  

 
9 citation  may look  like.  So,  we will  try  to  flag  

 
10 that  for  you  if  that's  that  case.  

 
11 We added  line  numbers  to  Issue  Paper  

 
12 Six  to  help  with  the  discussion,  so  hopefully  it's  

 
13 a little  easier  to  try  to  find  the  citation  that  

 
14 we're  talking  about  when we're  refe r encing  Issue  

 
15 Paper  Six.  

 
16 Susan,  was there  something  --  

 
17 MS. PODZIBA:  The matrix.  

 
18 MR. ROONEY: Oh,  and another  

 
19 clarification,  or  the  other  piece  we added  --  I  

 
20 think  we left  it  on the  t ables.  I  don't  believe  

 
21 it's  in  the  binders  --  is  the  matrix.  It  should  
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1 have  been  on your  desk,  just  the  Issue  Paper  Six  
 

2 mat r i x.  I  thin k Ron' s  hold in g i t  up.  Thank you,  

 
3 Ron.  

 
4 MR. HAGER: It's  kind  of  like  a cheat  

 
5 sheet?  

 
6 MR. ROONEY: Yes,  a cheat  sheet.  

 
7 That's  a good  description  of  it.  

 
8 And the  intent  with  the  matrix  is  to  

 
9 help  provide  a re f erence  of  where  t he language  in  

 
10 Issue  Paper  One shows  up in  Issue  Paper  Six,  or  

 
11 where  the  language  in  Issue  Paper  Two shows  up in  

 
12 Issue  Paper  Six;  both  the  messy,  the  red - line  

 
13 version,  and  the  clean  version,  so  you  can  see  

 
14 which  version  you  want  to  look  at  where  you  can  

 
15 find  it.  When you  get  rid  of  the  strike - throughs,  

 
16 the  language  could  change  a little  bit.  

 
17 Any questions  on that  before  we jump  

 
18 into  the  issue  papers.  

 
19 MS. PODZIBA:  Yes,  Richard  had a 

 
20 question.  

 
21 MR. POHLMAN: My only  question  is  have  
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1 any  of  the  papers  in  any  way changed  since  they  
 

2 were  sent  or  publicly  posted?  I've  got  a 

 
3 different  set  of  copies  than  are  what  were  on the  

 
4 table  this morning.  I've  got  lots  of  things  on 

 
5 them  I'd  like  to  use.  

 
6 MR. ROONEY: There  are  no changes.  So 

 
7 the  version  we sent  on Friday,  that's  the  version  

 
8 we're  going  to  discuss.  

 
9 MS. PODZIBA:  Ron? 

 
10 MR. HAGER: Kind  of  related  to  that,  

 
11 when we go through  the  issue  papers,  are  we going  

 
12 to  be looking  at  the  language  on the  issue  paper,  

 
13 as  opposed  to  under  Issue  Six?  Because  I  did  the  

 
14 same thing.  I  put  my notes  in  the  issue  paper.  

 
15 Or are  we going  to  go back  and forth  a little  bit?  

 
16 Do you  understand  what  I'm  saying?  

 
17 MR. ROONEY: Yes,  I  understand.  So our  

 
18 plan  will  be to  go through  the  issue  papers  and 

 
19 spend  our  time  in  the  discussion  on the  language  

 
20 in  the  i ssue  papers  and  reference  Issue  Paper  Six  

 
21 only  to  the  extent  that  in  Issue  Paper  Two,  you  
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1 know,  we referenced  200.6,  it's  helpful  to  know 

2 what  that  reference  is,  we can  go to  200.6  in  

3 Issue  Paper  Six,  so  you  can  see  it.   

 

4 But,  we want  to  focus  the  discussion,  

 
5 and Judy  is  going  to  be editing  the  language  in  

 

6 the  issue  paper  itself  and  see  we can  come to  a 

 

7 
 

tentative  
 

agreement  on the  language.   

 

8 So here  we go.  Issue  Paper  Two is  the  

 
9 first  one  we're  going  to  discuss,  and  it's  the  

 
10 Exception  for  the  Advanced  Mathematics  in  Eight  

 
11 Grade.  

 
12 The proposed  language  we have  for  you  

 
13 guys  on this  issue  paper  is  really  not  any  

 
14 different  than  the  language  we shar ed two  weeks  

 
15 ago.  Thi s  i s primaril y th e same wit h a coupl e of  

 
16 very  small  changes,  and  as  a reminder  our  intent  

 
17 for  this  section  is  to  cre ate  regulations  that  

 
18 match  the  requirements  in  the  statute  in  the  ESSA 

 
19 around  permitting  students  to  take  advanced  math  

 
20 courses  in  eighth  grade  and  that  they  not  be 

 
21 double - tested;  that  they  not  have  to  take  the  
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1 state's  eighth  grade  test  and the  state's  
 

2 End- of - Course  Tes t ,  that  t hey  can  j ust  take  the  

 
3 End- of - Course  Test  as  alig ned with  t he content  

 
4 they're  actually  taking  in  eighth  grade.  

 
5 There  are  two  aspects  that  we want  to  

 
6 make sure  that  we' re  considering  in  the  

 
7 r egul atio n.  The fi r s t  is ,  beca us e th e t es t  that's  

 
8 given  to  students  in  high  school  in  place  of  the  

 
9 test  they're  taking  in  eig hth  grade,  they  have to  

 
10 take  a higher  course  and higher  test  in  high  

 
11 school,  because  that  test  then  gets  used  in  the  

 
12 state's  accountability  sys t em,  we want  to  make 

 
13 sure  that  that  test  is  a high  quality  test  that  

 
14 meets  acceptable  professional  standards  for  the  

 
15 quality  of  the  test  be used  in  the  accountability  

 
16 system.  

 
17 Second,  we want  to  make sure  that  the  

 
18 flexibility  doesn't  provide  benefit  to  some 

 
19 students  and not  others  simply  because  of  what's  

 
20 offered  in  their  school  or  where  their  school  is  

 
21 located,  that  we want  to  really  think  about  the  



DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the work product of the 
subcontractor. The Department has determined that the transcript contains errors, including typographical errors, errors in attribution, and other 
errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfortunately, the Department is unable to 
correct the vast majority of these errors because there is no recording or other reliable source that could be used to produce a more accurate 
transcript. Consequently, the Department is making this transcript publicly available, despite the errors, consistent with its prior commitment to 
make such a transcript available; but the Department cautions that in no case should it be relied upon for purposes of verbatim citation of 
statements made during negotiated rulemaking. 

 

28 

1 quality  of  opportunity  wit hin  the  context  of  this  
 

2 permission.  

 
3 So,  there  are  a few  minor  changes  that  

 
4 I  want  to  point o ut.  The first  is  we removed,  

 
5 and you  can  look  on line  three  of  the  draft  text,  

 
6 or  lines  two  and three,  we removed  the  e.g.s,  

 
7 "e.g.  Algebra  1,  geometry  and Algebra  2."  I  think  

 
8 that  was a discussion  actually  Tony  had  last  time  

 
9 that  it  was unnecessary  and it  kind  of  focused  us  

 
10 on a particular  way of  looking  at  the  first  test  

 
11 that  maybe was not  helpful  or  necessary  within  our  

 
12 regulations.  

 
13 Second,  we kept  in  the  expectations  

 
14 from  the  ESSA that  students  take  a different  

 
15 statewide  End- of - Course  test  in  high  school  than  

 
16 they  took  in  eighth  grade,  and we also  added,  and 

 
17 you  can  see  this  down under  romanette  i,  about  a 

 
18 little  more than  two - thirds  of  the  way of  the  page  

 
19 down,  that  we added  the  permission  for  states  to  

 
20 include  not  just  a state - administered  

 
21 End- of - Course  test  but  also  a 
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1 nationally - recognized  high  school  assessment.  
 

2 We will  t alk  about  that  proposal,  the  

 
3 definition  of  what  a nationally - recognized  high  

 
4 school  assessment  is  in  Is sue Paper  Three.  I  

 
5 don't  know that  we want  to  discuss  that  here.  I  

 
6 think  we can  discuss  that  at  Issue  Paper  Three.  

 
7 Then  we also  prop osed  requ i ring  that  

 
8 the  state  submit  t he addit i onal  statewide  

 
9 End- of - Course  Tes t s for  the  peer  re view  process  

 
10 the  Department  runs  for  all  state  assessment  

 
11 sys t ems.  And yo u can se e t hat  we change d th e way 

 
12 this  was done.  

 
13 Oh,  right.  So,  if  you  look  on Page 3,  

 
14 the  cros sed out  section  number  four,  that's  struck  

 
15 through,  that  was in  there  previously  for  the  

 
16 discussion  we gave  you.  We revised  how we did  

 
17 this  in  light  of  a lot  of  the  discussion  we had 

 
18 about  peer  review,  so  this  is  a place  where  we can  

 
19 work  on our  cross - referencing.  It's  actually  on 

 
20 200.2(d),  which  is,  if  you  go to  the  red - line  

 
21 version  of  Issue  Paper  Six,  if  you  want  to  look  at  
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1 what  this  language  looks  like,  it's  on Page 5,  the  
 

2 very  top,  starting  with  Line  1,  where  we clarify  

 
3 that  a "state  must  submit  evidence  for  peer  review  

 
4 of  state  assessments,"  and  we clari f y what  

 
5 assessments  have  come in  for  peer  review,  and the  

 
6 first  citation  on line  three  is  200.3,  formally  

 
7 200.5(b),  which  is  the  part  of  the  regulation  

 
8 we're  lo oking  at.  

 
9 So,  this  was part  of  a discussion  we 

 
10 had in  the  last  meeting  where  I  think  there  were  

 
11 some suggestions  that  we be very  clear  about  what  

 
12 assessment  tests  have  to  come in  for  peer  review,  

 
13 and the  r egulations  actually  can  it  not  specify  

 
14 that  within  our  assessment  regulations.  So we 

 
15 tried  to  clarify  that.  

 
16 The assessments,  all  the  assessments  

 
17 we're  going  to  discuss  have  to  come in  for  peer  

 
18 review,  i ncluding  the  requ i rement  --  or  the  

 
19 permission  in  200 . 5(b)  to  have  the  s tudents  take  

 
20 the  high  school  test  in  eighth  grade  and then  take  

 
21 a higher  level  math  course  and test  in  high  
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1 school;  t hat  those  suggest i ons  were  for  the  
 

2 mandatory  period.  

 
3 So,  that  may be a good  stopping  point.  

 
4 I  know that  there  are  a couple  of  questions  that  

 
5 have  been  raised.  

 
6 There  are  further  aspects  that  I  talked  

 
7 about  last  time,  or  I  think  we can  talk  about  

 
8 separately.  

 
9 MS. PODZIBA:  Patrick,  I  don't  know if  

 
10 everybody  knows  where  the  200.5 is.  Where is  it  

 
11 referenced  in  this  reg  text?  

 
12 MR. ROONEY: So this  is  200.5(b).  

 
13 That's  maybe  that's  my confusion, sorry.  If you  

 
14 look  on Issue  Paper  Two,  it  starts  with  little  

 
15 letter  B.  

 
16 MS. PODZIBA:  Right.  

 
17 MR. ROONEY: So,  it  wi ll  fit  in  

 
18 200. 5( b).  I f  yo u want  t o se e i t  on th e full  

 
19 red - line  paper,  it  actually  starts  Page  10,  on 

 
20 line  40.  

 
21 MS.  PODZI BA:  Ok.  Jus t  to  clarify.  
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1 MR. HAGER: We're  having  trouble  
 

2 finding  in  our  red - line  where  you  are.  Is  it  the  

 
3 bottom  of  Page 4 on the  red - line  version,  B? 

 
4 MS. PODZIBA:  So again,  if  you  l ook  at  

 

5 the  matrix,  it's  Page 10,  Line  40.  That's  where  

 

6 
 

Issue  Two starts  in  the  package.   

 

7 And Patrick,  it  may be helpful  to  refer  

 
8 to  this  as the  "p ackage,"  because  --  

 
9 MR. ROONEY: Ok.  

 
10 MS. PODZIBA:  Because  it  has  

 
11 everything,  not  j ust  the  I ssue  Six  items.  

 
12 MR. HAGER: He was talking  about  

 
13 200. 5( b).  It' s 200 . 2(b) .  I  jus t  wante d t o --  

 

14 that's  the  bottom  Page 4?  

 

15 
 

MR. ROONEY: 
 

So,  sorry,  I  think  I  
 

was 

 

16 
 

looking  at  a diff erent  
 

version.   

 

17 So,  if  you  want  to  look  at  the  language  

 
18 in  the  issue  paper,  it  starts  on Page 10 Line  40.  

 
19 That's  where  it's  the  Middle  School  Math  

 
20 Exception,  which  i s  200.5(b).  All  of  the  text  

 
21 below,  Page 10 and  then  Page 11,  is  what  you  see  
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1 in  the  Issue  Paper  Two.  
 

2 If  you  want  to  see  the  reference  to  the  

 
3 peer  rev i ew,  it's  in  200.2(d),  which  appears  on 

 
4 Page 4,  starting  on Line  46.  

 
5 And where  it  refe r ences  200.5(b)  is  

 
6 actually  Line  1 of  Page 5.  

 
7 MS. PODZIBA:  I'm  sorry,  I  may be 

 
8 missing  something.  Where is  the  citation  that  

 
9 you're  referring  to  for  peer  assessment  in  this  

 
10 issue  paper?  

 
11 MR. ROONEY: So it's  not  in  the  issue  

 
12 paper.  

 
13 MS. PODZIBA:  Ok.  

 
14 MR.  ROONEY:  Sor r y.  It' s  covere d in  

 
15 200.2,  which  says  "all  tests  have  to  come in  for  

 
16 peer  review,"  including  the  test  in  200.5(b),  

 
17 which  is  what  we're  discus s ing  now.  

 
18 It's  not  in  the  issue  paper  because  

 
19 it's  not  covered  globally  in  the  beginning  of  the  

 
20 assessment.  

 
21 MS. PODZIBA:  Ok.  
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1 MR. ROONEY: In  the  package.  
 

2 MS. PODZIBA:  Ok,  so  if  I  understand  

 
3 correctly,  the  discussion  is  essentially  on what  

 
4 we have  on the  issue  paper  on Page 2.  Is  that  

 
5 where  we should  be focusing?  

 
6 MR.  ROONEY:  Yes.  I  jus t  wante d to  

 
7 clarify  that  change  in  the  regulation  is  then  

 
8 referencing  200.2.  

 
9 MS. PODZIBA:  Ok.  

 
10 MR. ROONEY: So it  will  get  a l ittle  

 
11 bit  easier.  I'll  get  a little  bit  better  at  that.  

 
12 MS. PODZIBA:  I  think  everyone  will.  

 
13 I'm  going  to  open  the  floor  for  

 
14 discussion.  

 
15 Liz,  I  think  you  were  up first.  

 
16 MS. KING:  I  just  had  a question  about  

 
17 the  term  "state  administered"  and  wanted  to  ensure  

 
18 that  that  meant  st atewide.  

 
19 Do you  want  me to  say  where  that  is?  

 
20 So this  is  200.5(b)  iii:  "In  high  school  the  

 
21 student  takes  a s t ate  administered  End- of - Course  



DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the work product of the 
subcontractor. The Department has determined that the transcript contains errors, including typographical errors, errors in attribution, and other 
errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfortunately, the Department is unable to 
correct the vast majority of these errors because there is no recording or other reliable source that could be used to produce a more accurate 
transcript. Consequently, the Department is making this transcript publicly available, despite the errors, consistent with its prior commitment to 
make such a transcript available; but the Department cautions that in no case should it be relied upon for purposes of verbatim citation of 
statements made during negotiated rulemaking. 

 

35 

1 assessment  or  nat i onally - recognized  academic  
 

2 assessment,  as  def ined  in  200.3(b)."  

 
3 MR. ROONEY: I  think  under  

 
4 state - administered  we didn ' t  necessarily  mean it  

 
5 would  be a statewide  test  that  all  kids  took,  but  

 
6 it  would  be a sta t e --  

 
7 MS. KING:  Right,  sorry  --  

 
8 MR. ROONEY: It  would  not  be a locally  

 
9 developed  assessment.  It  would  be a sta t e 

 
10 assessment.  

 
11 MS. KING:  Right,  my underst anding  is  

 
12 it  would  be the  same assessment  for  all  students  

 
13 under  this  exception.  So every  child  who is  in  

 
14 eighth  grade  taking  the  hi gh school  test  would  

 
15 then  take  the  same test  in  high  school  as  all  of  

 
16 the  other  children  who in  eighth  grade  took  the  

 
17 high  sch ool  test.  

 
18 So it's  statewide  in  that  it  only  

 
19 applied  t o the  ch i ldren  covered  und er  this  

 
20 exception.  

 
21 MR. ROONEY: I  don't  think  it  would  
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1 have  to  be the  same state - administered  test.  So 
 

2 you  could  assume --  you  could  imagine,  I  think,  

 
3 that  an eighth  grader  who takes  takes  Algebra  1,  

 
4 and  that's  the  high  school  test  in  the  state,  they  

 
5 take  Algebra  1 in  eighth  grade,  that  when they  get  

 
6 to  high  school,  some of  those  kids  could  take  the  

 
7 state  geometry  test;  some of  them  could  take  the  

 
8 state  Algebra  2 test.  That  there  would  be --  

 
9 states  would  have  a little  bit  of  di scretion,  but  

 
10 it  would  have  to  be a state  assessment,  or  a 

 
11 nat i onal l y- r ecogni zed  as sessment.  Some kids  could  

 
12 take  the  SATs;  some kids  could  take  the  ACTI.  

 
13 MS. KING:  Yeah,  ok.  No,  I  think  that  

 
14 that  makes sense  terms  of  affirmative  

 
15 administrative  perspective.  I  was just  trying  to  

 
16 find  out  what  the  language  meant.  So I'm  

 
17 comfortable  with  t hat  interpretation.  I  don't  

 
18 know if  it  needs  more words,  but  I  hear  what  

 
19 you're  saying.  So I'm  comfortable  with  that.  

 
20 MS. PODZIBA:  Richard.  

 
21 MR. POHLMAN: So I  want  to  focus  on this  
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1 language  in  3 sub  i  (a)  of  "more  advanced  than  the  
 

2 ass essment ".  I  thin k t hat  i t  has  brough t  up for  

 
3 me questions  about  course  sequencing,  but  also  

 
4 about  the  fact  that  the  SAT or  ACT isn't  

 
5 necessarily  a more advanced  assessment  than  a 

 
6 subject - specific  geometry  or  subject - specific  

 
7 Algebra  1.  It  merely  tests  different  things,  and  

 
8 I  think  t he inflation  of  " more  advanced"  and 

 
9 "different"  here  could  lead  to  some confusion,  and 

 
10 I  wonder  if  there's  other  wording  that  we could  

 
11 work  on,  you  know.  

 
12 LEA states,  others  have  fl exibility  in  

 
13 their  course  sequencing,  and I  think  we need  to  be 

 
14 sensitive  to  that  in  the  regs,  and I  don't  think  

 
15 its  entirely  clear  what  is  meant  by  "more  

 
16 adv anced".  There' s  a defini ti on --  

 
17 MR. ROONEY: I'm  open  to  discussion  

 
18 about  it.  That's  f r om the  statute  di r ectly  and  

 
19 that's  the  point  of  regulations  to  c larify  where  

 
20 things  could  be clarified.  So I'm  open  to  other  

 
21 discussion  or  if  you have  language  to  propose.  
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1 MS. PODZIBA:  Richard,  do you  have  an 
 

2 alternative?  

 
3 MR. POHLMAN: I  will  work  on one.  

 
4 MS. PODZIBA:  Ok.  

 
5 MR. POHLMAN: I  don't  have  anything  that  

 
6 I  especially  like.  So if  there's  others  in  the  

 
7 room that  could  help  with  that  on the  statute  of  

 
8 drafting  right  now,  that's  fine.  

 
9 MS. PODZIBA:  Kerri.  

 
10 MS. BRIGGS: I  appreciate  the  200  point  

 
11 whatever  where  you're  listing  out  al l  of  the  

 
12 things  that  are  going  to  be submitted  for  peer  

 
13 review.  

 
14 I  don't  know that  this  needs  to  be 

 
15 added  in.  I  mean,  my read  of  this  exception  is  

 
16 that  it's  not  a different  test  than  what  the  state  

 
17 is  already  going  to  be submitting  for  high  school  

 
18 peer  rev i ew.  Rig ht?  They'r e j us t  ta ki ng the  

 
19 sequencing  different.  

 
20 So,  it's  not  like,  the  examples,  it's  

 
21 not  like  the  Algebra  1 test  they  might  take,  or  
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1 the  geometry  1 test  they  might  take,  but  something  
 

2 outside  of  the  sy stem.  

 
3 Does that  make sense?  

 
4 MR. ROONEY: So,  I  will  clarify  that.  

 
5 I  think  it  would  be different.  Right  

 
6 now states  have  to  submit  their  tests  in  grades  

 
7 through  three,  and  then  one  test  in  high  school.  

 
8 So,  in  this  hypothetical  situation,  a 

 
9 state  would  say,  our  tests  are  --  the  tests  we 

 
10 have  in  grades  through  three  and  our  Algebra  1 

 
11 test  is  what  we give  in  high  school.  Or in  this  

 
12 example  say  Algebra  1.  If  they  then  give  Algebra  

 
13 1 you  to  eighth  graders,  they  then  have  to  have  a 

 
14 different  test  that  they  give  or  that  kids  can  

 
15 take  in  high  school,  and they  would  not  

 
16 necessarily  submit  that  for  peer  re view  because  

 
17 they  don't  have  to  have  more  than  one test  in  high  

 
18 school  l aw unless  they're  t aking  advantage  of  this  

 
19 permission  in  the  statute.  

 
20 MS. BRIGGS: Just  on Richard's  

 
21 question,  I  think  defining  more is  something  you  
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1 would  put  in  guid ance  and  r egulation,  and  not  
 

2 statutory  language.  I  get  the  point,  but  I  call  

 
3 that  --  I'll  stop.  

 
4 MS. PODZIBA:  Ok,  Tony?  

 
5 MR. EVERS: One quick  point  of  

 
6 clarification  on Page 2,  right  at  the  beginning.  

 
7 It  says  "A  state  that  administers  an End- of - Course  

 
8 math  ass essment,"  blah,  blah,  blah.  So,  this  

 
9 particular  regulation  rule  part  of  t he law  only  

 
10 applies  to  those  states  that  have  an End- of - Course  

 
11 exa m? Do we kn ow how many  stil l  do? 

 
12 MR. ROONEY: I  don't  have  those  

 
13 number s.  It' s  not  tha t  many.  Most  s ta t es waive  

 
14 the  End- of - Course  tests.  It's  probably  about  ten.  

 
15 MR. EVERS: Thank  you.  

 
16 First  of  all,  getting  kids  into  higher  

 
17 levels  of  mathematics  is  great.  Sooner  or  later  I  

 
18 hope  we find  ways to  do math  a little  better  in  

 
19 this  country,  and frankly  --  and  this  is  not  an 

 
20 issue  for  this  co mmittee  but  for  Congress  --  

 
21 really,  there's  correlation  around  this  issue  but  
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1 there's  no causation  around  this issue.  So 
 

2 there's  not  a lot  of  research  that  supports  some 

 
3 of  this.  

 
4 But  anyway,  in  three  I,  it  talks  about  

 
5 "state - administered"  and  " course  assessment".  In  

 
6 the  addition  of  nationally - recognized  high  school  

 
7 academic  assessment,  so  on and so  forth,  I  don't  

 
8 think  it's  particularly  helpful.  I  mean,  first  of  

 
9 all  I'm  not  sure  t hat's  with  Congressional  intent,  

 
10 but  that's  for  other  smart  people  to  figure  out.  

 

11 But  I  just  think  that  leads  us  into  an 

 

12 
 

area  that  there's  going  to  be much more  

 

13 
 

discussion,  and  I  would  agree  with  Kerri  that  
 

it  

 

14 should  be that  piece  that's  taken  up by  Guidance.  

 
15 I  think  i t's  better  placed  there.  

 
16 I  have  some question  about  the  next  

 
17 phase,  but  I'll  hold  that.  

 
18 MS. PODZIBA:  Is  there  a discussion  of  

 

19 Tony's  point  about  nationally - recognized  high  

 

20 
 

school  
 

academic  assessment  as  defin ed in  
 

200.3?  

 

21 
 

 

MS. JACKSON: Can I  ask  him  a 
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1 clarifying  question?  
 

2 MS. PODZIBA:  Sure.  

 
3 MS. JACKSON: Could  you  just  clarify  

 
4 what  you  meant,  what  you  were  referring  to  when 

 
5 you  were  talking  correlation  and  not  causation?  

 
6 You said  "on  this  issue,"  and I  just  want  to  be 

 
7 clear  --  

 
8 MR. EVERS: Yeah,  just  on this  issue  in  

 
9 general.  

 
10 MS. JACKSON: What about?  

 
11 MR. EVERS: Well,  there's  not  much 

 
12 research  here  to  sustain  that  there's  a causation  

 
13 issue  between  kids  taking  a higher  level  of  math  

 
14 in  middle  school  and being  successful  at  college.  

 

15 MS. JACKSON: Ok,  thank  you.  

 

16 
 

MS. PODZIBA:  
 

Liz,  do you  have  a 

 

17 comment on Tony's  comments?  

 
18 MS.  KING:  Yes.  I  wante d t o sor t  of  

 
19 get  a bet ter  understanding,  Tony,  of  what  you  were  

 
20 saying.  

 
21 My concern  is  that,  if  your  intention  
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1 is  that  t he national  high  school  assessment  
 

2 shouldn't  count,  which  I  t hink  arguably  you  could  

 
3 make that  case,  t hen the  di stinction  between  

 
4 regulation  and Gui dance,  r i ght,  if  i t  shouldn't  

 
5 count  in  the  reg  then  it  shouldn't  not  also  count  

 
6 in  the  Guidance?  So,  it  seems like  there's  a 

 
7 policy  question  there  about  --  I  haven't  really  

 
8 thought  about  it,  so  I  don't  have  a strong  thought  

 
9 on it  one way or  the  other  about  whether  it  should  

 
10 be an option  or  not.  But  I  just  wanted  to  get  

 
11 some clarity  on that.  

 
12 MR. EVERS: Yeah,  and  this  goes  to  the  

 
13 discussion  that  we will  have about  t his  issue,  but  

 
14 as  far  as  the  state's  responsibility  to  vet,  in  a 

 
15 very  minor  term,  but  essentially  to  say  that  this  

 
16 test  is  alright,  I  think  that's  really  complex  

 
17 wor k.  I  mean,  you don' t  hav e th e abilit y  t o do 

 
18 i t.  So I  jus t  thin k i t ' s  a bet t er  Guidance  

 
19 technically,  technically  assisted.  I'm  not  

 
20 opposed  to  having  it  be simply  more than  an 

 
21 End- of - Course  exam,  although  I  would  suggest  
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1 Congressional  intent  was pr etty  cle ar  on that,  
 

2 This  is  what  it  said,  and expanded  it  to  beyond,  

 
3 This  is  what  it  said,  I'm  not  sure  is  particularly  

 
4 helpful.  

 
5 So there's  two  issues  there.  

 
6 MS. PODZIBA:  So,  Tony,  just  to  be on 

 
7 the  language,  is  your  proposal  to  strike  

 
8 "nationally - recognized  high  school  academic  

 
9 assessment"  as  def ined  in  200.3(d)?  

 
10 MR. EVERS: Yes 

 
11 MS.  PODZI BA:  Ok.  Lynn ,  i s your  

 
12 comment on this  i ssue?  

 
13 So,  what  I'm  going  to  doing  is  trying  

 
14 to  get  an issue  dealt  with  and  then  move on to  the  

 
15 next  person  for  the  new issue.  

 
16 MS. GOSS: If  I'm  an eighth  grade  

 
17 student  and  I'm  taking  Algebra  1,  so  then  at  the  

 
18 end of  the  year,  then  when I'm  an eighth  grader  

 
19 take  the  other  assessments,  so  the  state  test  

 
20 actually  has  other  tests  that  go with  that,  so  

 
21 you're  in  that  whole  process,  and  then  you're  
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1 going  to  take  then,  if  you  use  a test  at  the  high  
 

2 school,  so  then  you're  act ually  creating  more 

 
3 chaos,  as  well,  as  far  as  more testing.  So,  

 
4 because  if  you  chose  the  ACT test,  that  tests  more 

 
5 than  just  math.  

 
6 MS. PODZIBA:  I  don't  have  the  answer  

 
7 to  that  question,  but  maybe someone else  might.  

 
8 MR. ROONEY: Sorry,  can  you  clarify  the  

 
9 question,  Lynn?  

 
10 MS. GOSS: When you ' re  talking  about  

 
11 just  a course  work,  so,  when you're  doing  the  math  

 
12 and then  you're  talking  about  a 

 
13 nationally - recognized  test,  I'm  not  aware  that  you  

 
14 can  just  pick  and choose  portions  of  the  ACT test  

 
15 apar t.  You ta ke  th e whole  ACT tes t,  whic h is  

 
16 all - inclusive  of  more  than  just  math.  

 
17 MR.  ROONEY:  Rig ht.  So tha t  ACT would  

 
18 be reading,  math  and  science,  and  the  SAT,  that  

 
19 would  just  be reading  and  math.  

 
20 MS. GOSS: So,  this  is  just  addressing  

 
21 the  math,  so  that  could  lead  to  more overtesting  
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1 because  t hey're  being  asse ssed  for  r eading  and the  
 

2 social  studies  and  the  science  at  the  eighth - grade  

 
3 level,  and  then  they're  assessed  at  the  nationally  

 
4 or  whatever  is  determined  at  the  high  school  level  

 
5 in  eighth  grade.  

 
6 MR. ROONEY: That's  true.  I  see  your  

 
7 point  now.  Thank  you  for  cla r ifying.  

 
8 MS. GOSS: I'm  just  asking  if  that's  

 
9 what's  the  intent  was.  

 
10 MR. ROONEY: I  think  in  practice  it  

 
11 wouldn't  lead  to  more  testing,  because  most  of  the  

 
12 kids  who are  taking  advanced  math  courses  in  

 
13 middle  school  are  likely  al ready  ta k ing  the  

 
14 nationally - recognized  assessment,  if  it  were  SAT 

 
15 or  ACT,  that  they're  probably  taking  one  of  those  

 
16 two  things  in  high  school.  

 
17 I  don't  know that  in  practice  it  would  

 
18 lead  to  more testing,  but  I  don't  have  any  data  

 
19 that  would  say  that  that's  true  or  not,  that  

 
20 presumption.  

 
21 Sorry,  are  you  as king  about  whether  
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1 they  take  the  SAT or  ACT in  eighth  grade?  Because  
 

2 they  would  take  that  in  high school.  At  some 

 
3 point  in  high  school,  the  kids  who take  the  high  

 
4 school  End- of - Course  Test  i n eighth  grade,  at  some 

 
5 point  in  high  school  they  would  have  to  take  a 

 
6 higher - level  math  test,  whether  that  was another  

 
7 statewide  End- of - Course  Test  or  the  

 
8 nat i onal l y- r ecogni zed  assessment.  

 
9 So,  it  could  be at  some point  between  

 
10 grades  nine  and  twelve.  

 
11 MS. PODZIBA:  Ok,  so  still  on t he 

 
12 proposal  to  delete  "nationally - recognized  high  

 
13 school  academic  assessment"  as  defined  in  

 
14 200.3(d),  Liz,  did  you  have  a comment on that?  

 
15 MS. KING:  Yeah,  I  just  wanted  to  agree  

 
16 with  Tony.  I  think  he's  right.  

 
17 And then  also  to  Lynn's  point,  I  think  

 
18 it  creat es confus i on because  of  the  structure  of  

 
19 the  nationally - recognized  assessment.  There's  a 

 
20 different  level  of  state  discretion  about  whether  

 
21 or  not  the  state  chooses  to  have  one of  these,  and 
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1 then  also  it  is  LEA wide.  
 

2 I  think  Lynn  is  right  in  that  we would  

 
3 have  a high  school  student  who would  then,  either  

 
4 for  the  purposes  of  their  high  school  

 
5 accountability,  be taking  j ust  the  math  part  of  

 
6 some other  assessment  that  no one else  in  the  LEA 

 
7 is  taking,  in  addition  to  taking  the  ELA and 

 
8 science  portion  of  the  sta t ewide  assessment  that  

 
9 everyone  else  in  their  LEA is  taking,  or  they  

 
10 would  be taking  both  the  nationally - recognized  

 
11 assessment,  ELA and science,  as  well  as  the  

 
12 statewide  ELA and  science  in  high  school.  

 
13 So I  think  it  does  create  a confusion  

 
14 that  I  think  is  not  helpful.  

 
15 MS. PODZIBA:  So,  did  I  understand  you,  

 
16 you're  supporting  that  proposal?  

 
17 MS. KING:  Yeah.  

 
18 MS.  PODZI BA:  Ok.  I s ther e anybod y who 

 
19 does  not  support  the  proposal  to  delete  that?  

 
20 MS. RICKER:  Could  I  j ust  get  a 

 
21 clarification  --  
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1  MS. PODZIBA:  Yes.  

2  MS. RICKER:  --  as  to  what  it  would  

3 read  as?     

4  No,  I  got  it,  ok.  I  didn't  notice  that  

 

5 other  screen  there.  

 
6 Thank  you.  

 
7 MS. PODZIBA:  Is  there  anybody  anyone  

 
8 who would  not  support  that  deletion?  

 
9 Kerri?  

 
10 MS. BRIGGS: No,  it's  not  that  I  don't  

 
11 support  it.  I  just  want  to  understand  the  

 
12 implications...  

 
13 So,  in  eighth  grade  I  take  Algebra  1.  

 
14 I  get  to  tenth  grade.  My district  decided  to  do 

 
15 ACT.  That  means  I' m t ak in g ACT and geometr y.  

 
16 Is  that  what  that  means? 

 
17 MR. ROONEY: Yes,  that's  what  that  

 
18 would  mean.  

 
19 MS. PODZIBA:  Mary  Cathryn?  

 
20 MS. RICKER:  Thank  you.  

 
21 Is  the  unintended  consequence  of  this  
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1 then  that  a state  would  have  to  develop  an 
 

2 End- of - Course  assessment?  I'm  just  trying  to  

 
3 understand  the  la nguage  as  it  is  right  now.  

 
4 MS. PODZIBA:  Tony?  

 
5 MS. RICKER:  Or intended  consequence.  

 
6 MR. EVERS: The only  states  that  this  

 
7 applies  to  are  those  that  have  End- of - Course  

 
8 exams,  or  can  get  one.  So,  I  think  we can  

 
9 probably  assume that  there  is  something  at  the  

 
10 high - school  level.  

 
11 The very  first  sentence  in  this  rule  

 
12 says,  "a  state  th at  admini s ters  End- of - Course  

 
13 mathematics  assessment"  and whatnot.  So that  

 
14 limits  this  whole  thing  to  those  ten  or  eleven  

 
15 states  that  do that.  And if  you  have  

 
16 End- of - Course  exams,  it's  l ikely  you  would  have  

 
17 some End- of - Course  exams in  high school.  In  fact,  

 
18 that's  where  most  End- of - Course  exams are.  

 
19 So whether  that's  good  or  bad,  I  mean,  

 
20 frankly  I  hate  End- of - Course  exams,  but  for  those  

 
21 states  that  have  them,  God bless  them.  
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1 And then  that  further  is  amplified  in  
 

2 3(i)  where  the  Department,  through  I  guess  our  

 
3 input,  says  if  a student  takes  a 

 
4 state - administered  End- of - Course  exam,  and as  

 
5 Patrick  t alked  about,  that  would  be something  that  

 
6 may be administered  to  eve r ybody,  but  the  state  

 
7 developed  it  and has  it  available  to  school  

 
8 districts.  

 
9 I  don't  know if  that  helps.  

 
10 MS. PODZIBA:  Does that  clarify  or  do 

 
11 you  need  some more information?  

 
12 MS. RICKER:  I'm  just  trying  to  walk  

 
13 through  a student  experience  right  now.  And so,  

 
14 maybe it  would  be better  if  Tony,  if  you  could  

 
15 even  walk  through  a hypoth etical  student  

 
16 experience.  

 
17 So,  I  have  a student  who is  taking  --  

 
18 For  a student  who is  in  a grade - level  

 
19 math  course,  there  is,  like  those  st udents  are  not  

 
20 affected  by  this  language.  So at  this  point  we 

 
21 are  talking  about  a student  who is  in  what  the  
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1 state  would  consider  an advanced  course,  or  to  
 

2 Richard's  point,  you know,  whatever  the  other  

 
3 language  might  be,  an adva nced  course  in  eighth  

 
4 grade,  and,  so,  then  my question  is,  at  some 

 
5 point,  and then  maybe this  gets  back  to  Lynn's  

 
6 question,  at  some point  have  they  skipped  an 

 
7 assessment?  

 
8 MS. KING:  Yes.  

 
9 MS. RICKER:  At  some point  are  they  

 
10 double - assessed?  

 
11 MS. KING:  They  never  take  the  Eighth  

 
12 Grade  Math.  

 
13 MS. RICKER:  So,  in  eighth  grade,  they  

 
14 will  never  have  an Eighth  Grade  Math  Test  

 
15 recorded?  

 
16 MS. KING:  Ever  in  their  whole  lives.  

 
17 MS. RICKER:  You might  take  the  

 
18 language  option  out  of  that.  

 
19 MS. KING:  I  already  did.  

 
20 MS. RICKER:  So in  eighth  grade  they  

 
21 take  what  has  been  chosen  as  the  secondary  



DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the work product of the 
subcontractor. The Department has determined that the transcript contains errors, including typographical errors, errors in attribution, and other 
errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfortunately, the Department is unable to 
correct the vast majority of these errors because there is no recording or other reliable source that could be used to produce a more accurate 
transcript. Consequently, the Department is making this transcript publicly available, despite the errors, consistent with its prior commitment to 
make such a transcript available; but the Department cautions that in no case should it be relied upon for purposes of verbatim citation of 
statements made during negotiated rulemaking. 

 

53 

1 assessment?  
 

2 MS. KING:  Yes.  

 
3 MS. RICKER:  Then when they  are  in  high  

 
4 school,  they  take  what?  

 
5 MR. HAGER: Can I  answer  that?  

 
6 MS. RICKER:  Yes,  I'm  trying  to  make it  

 
7 really  literal.  

 
8 MR. HAGER: Having  grown  up in  New York  

 
9 state  with  Regents  Exams,  I  think  I  can  give  kind  

 
10 of  a practical  example  of  how it  would  work  and 

 
11 what  the  intent  was.  

 
12 So,  if  I'm  in  eighth  grade  and I'm  

 
13 taking  a high  school  course  in  eighth  grade,  I  

 
14 don't  want  be to  taking  the  eighth  grade  

 
15 ass essment .  I  want  t o be taki ng th e assessm ent  

 
16 that  correlates  with  the  course  I'm  actually  

 
17 taking  and have  that  be credited  for  my eighth  

 
18 grade  assessment.  

 
19 So,  if  I  am in  eighth  grade  taking  

 
20 Algebra  1,  which  we normally  take  in  ninth  grade,  

 
21 I  take  Algebra  1,  and  then  I  get  credit  for  that  
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1 if  I  pass  it,  in  t erms  of  accountability.  
 

2 Then  when I'm  in  high  school,  I'm  

 
3 probably  taking  Algebra  2,  geometry,  trigonometry,  

 
4 calculus,  a bunch  of  these  other  as sessments  that  

 
5 go along  with  the  courses  I'm  taking.  

 
6 I  think  the  goal  here  would  be,  to  be 

 
7 flexible,  one  of  t hose  other  courses  that  I'm  

 
8 taking  in  math  would  qualify  me for  my one math  

 
9 course  in  high  school.  So,  I'm  taking  the  course  

 
10 in  eighth  grade,  in  an assessment  that  goes  along  

 
11 with  that  course  in  eighth  grade,  and then  when 

 
12 I'm  in  high  school,  I'm  taking  an assessment  

 
13 that's  al igned  wi t h whatev er  course  I'm  taki ng in  

 
14 high  sch ool  that  f ollows  that  curriculum.  

 
15 I  think  that's  the  intent  of  the  

 
16 statute,  and  I  think  that's  what  Tony  is  trying  to  

 
17 get  at  as  well.  

 
18 So the  goal  would  be,  you  take  a course  

 
19 in  eighth  grade.  You take  the  assessment  that's  

 

20 aligned  with  that  course  in  eighth  grade,  ninth,  

 

21 
 

tenth,  eleventh,  t welfth  grade,  some time  
 

during  
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1 that  gra de period  you're  t aking  other  course s,  and 
 

2 the  course  that's  going  to  count  for  you  in  your  

 
3 math  would  be the  course  that  correlates  with  

 
4 that  --  the  exam that  correlates  with  that  course.  

 
5 I  think  that's  the  goal.  

 
6 MR. EVERS: Right.  

 
7 MS. PODZIBA:  Does that  clarify?  

 
8 MS. RICKER:  No.  

 
9 MS. KING:  Can I  tr y? 

 
10 MS. RICKER:  Yes,  because  you  kept  

 
11 interchanging  cou r se  and assessment.  

 
12 MR. HAGER: I  know.  I'm  sorry.  

 
13 MS. KING:  Here's  my go.  So my 

 
14 theory  --  

 
15 MS. RICKER:  What's  a high  school  

 
16 student  taking?  

 
17 MS.  KING:  Yes.  So th e hi gh schoo l  --  

 
18 all  of  the  other  high  school  students  are  taking,  

 
19 whatever,  state  hi gh school  --  

 
20 MS. RICKER:  The test  they  took  in  

 
21 eighth  grade?  
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1 MS. KING:  High  school  --  no --  yes,  
 

2 yes.  

 
3 MS.  RICKER:  Ok.  So what  i s  th e f ormer  

 
4 eighth  grader  who took  the  high  school  test  

 
5 taking?  

 
6 MS. KING:  A phantom  new floating  

 
7 assessment.  

 
8 MS. RICKER:  Oh,  god.  

 
9 MS. KING:  So,  yeah.  I  mean,  the  

 
10 reason  that  I'm  ok  with  it  is  we're  talking  about  

 
11 a very  l i mited  exception  that  presumably  is  part  

 
12 of  a state  system  of  having  eighth  graders  take  

 
13 more rigorous  math.  

 
14 So,  those  eighth  graders  take  the  

 
15 regular  high  school  accountability  assessment  in  

 
16 eighth  grade,  then  in  tenth  grade  they  take  a 

 
17 "something  else"  t est,  which,  I  understand  why 

 
18 it's  not  statewide.  I  understand  why it's  a 

 
19 different  thing.  

 
20 I'm  comfortable  wi th  the  exception  

 
21 because  it  is  no narrowly  written  and it  is  part  
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1 of  a sta ndard  system  around  this  in dividual  group  
 

2 of  children.  

 
3 So,  there's  two  parallel  t r acks,  right,  

 
4 which  track  like  words  that  makes us  very  

 
5 uncomfortable  in  t his  context,  and  I  think  we 

 
6 should  all  remember  that,  but  --  

 
7 MS. PODZIBA:  I  just  wanted  to  get  her  

 
8 question  answered  and  then  we will  have  further  

 
9 discussion  on the  value  of  it.  

 
10 Are  you  clear  on what  --  

 
11 MS.  RICKER:  Yes.  So th e answer  I  

 
12 heard  is  that  there  is  a new assessment  to  be 

 
13 named later?  

 
14 MS. PODZIBA:  Well,  I  think  it's  --  

 
15 MS. RICKER:  --  for  that  former  eighth  

 
16 grader?  

 
17 MS. PODZIBA:  I  think  it's  the  course  

 
18 that  the  person  is  taking.  

 
19 MS. RICKER:  To be determined.  

 
20 MS. KING:  So the  state  has  determined  

 
21 what  those  students  will take.  So whether  it  
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1 is  --  it  could  be geometry.  It  could  be 
 

2 t ri gonomet ry.  I t  co ul d be somet hin g t hat  covers  

 
3 multiple  --  I  mean,  am I  --  am I  

 
4 MS. PODZIBA:  Let  me see  if  there  are  

 
5 other  people.  

 
6 MS. RICKER:  Thank  you.  

 
7 MS. PODZIBA:  Alvin,  did  you  want  to  

 
8 weigh  in?  

 
9 MR. WILBANKS: Yes.  

 
10 I  certai nly  concur  with  Tony's  issue  of  

 
11 a proposal  there,  but  I  would  like  to  add that  

 
12 this  does  have  a l imiting  factor.  

 
13 ESSA does  require  the  use  of  the  

 
14 national  test,  the  ACT the  SAT.  So if  you  

 
15 eliminate  it  here,  then  that  does  mean that  you  

 
16 are  maybe doing  away  with  some flexibility  that  a 

 
17 lot  of  systems  would have.  And at  t he sake  of  

 
18 being  redundant,  I  would  s i mply  remind  us  all  

 
19 that,  down where  all  this  gets  carried  out,  there  

 
20 is  normally  a whole  curriculum.  It's  generally  

 
21 accepted,  and  if  you take  Algebra  1,  Algebra  2,  
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1 it's  more  advanced,  so  there  is  a sequencing  of  
 

2 all  of  that.  

 
3 So,  I  don't  know if  we have  to  specify  

 
4 every  single  thing  in  this  law.  As a matter  of  

 
5 fact,  I  would  prefer  that  we not  have  --  but  just  

 
6 the  initial  thing.  

 
7 But  just  the  limiting  factor,  there  are  

 
8 going  to  be some mistakes.  I'm  not  sure  that  

 
9 Georgia  will  do this,  but  I  think  there  will  be a 

 
10 number  of  states  that  will  use  the  ACT and the  

 
11 SAT.  

 
12 So if  it  could  be for  that,  then  I  

 
13 don't  know that  we should  necessarily  limit  that.  

 
14 MS. PODZIBA:  Lara?  

 
15 MS. EVANGELISTA: I'm  just  wondering  if  

 
16 we're  creating  the  same possible  si t uation  for  

 
17 these  students  again  in  high  school.  Because  if  a 

 
18 district  chooses  a nationally - recognized  

 
19 assessment  to  use,  but  then  they  are  also  required  

 
20 to  take  a more  advanced  assessment  than  the  one 

 
21 they  took  in  eighth  grade,  aren't  we then  
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1 double - testing  them  again  i f  we don ' t  have  this  
 

2 piece  in  the  regulation?  

 
3 So I  would  prefer  to  keep  it  in.  

 
4 MS.  PODZI BA:  Ok.  So jus t  t o hel p me,  

 
5 for  new issues,  I  have  Ron,  Thomas and Delia.  So 

 
6 if  you  three  could  put  your  cards  down for  a new 

 
7 issue.  

 
8 For  people  who still  want  to  get  in  on 

 
9 this  discussion,  Lynn,  is  your  card  still  up on 

 
10 this  discussion?  No.  

 
11 Ok,  Liz.  

 
12 MS. KING:  Yeah,  I  just  wanted  to  

 
13 remind  people  that  students  --  I'm  t rying  to  agree  

 
14 with  people  here.  This  is  so  hard.  I'm  not  

 
15 gettin g any credit  for  agreeing  with  people.  I'm  

 
16 gettin g cut  off  by  Susan.  

 
17 MS. PODZIBA:  You're  doing  great.  

 
18 MS. KING:  I  wanted  to  remind  folks  

 
19 that  the se students  are  exempted  fr om the  

 
20 assessment  that  ot her  students  in  t heir  LEA or  

 
21 state  are  taking  in  high  school.  So they're  not  
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1 double - tested.  
 

2 If  they're  in  their  LEA,  they're  taking  

 
3 the  other  nationally - recognized  assessment  in  lieu  

 
4 of  the  st atewide  assessment  those  students  would  

 
5 otherwise  take  for  high  sc hool  accountability  

 
6 pur poses.  They'r e not  tak i ng that .  They are  

 
7 taking  their  sort  of  geometry  test  or  whatever,  in  

 
8 lieu  of  that.  

 
9 So,  I  don't  think  eliminating  this  

 
10 provision  limits  state  flexibility.  

 
11 I  will  let  this go.  Now I'm  just  

 
12 weighing  in  on what  the  statute  says.  But  I  don't  

 
13 think  eliminating  this  gets  rid  of  any  state  

 
14 flexibility  or  le ads  to  double - testing.  

 
15 I  think  this  is  Tony's  point  earlier  

 
16 which  was just  that  it  creates  a new confusion  

 
17 having  this  in  here,  and  that  was the  point  I  

 
18 wanted  to  make.  

 
19 MS. PODZIBA:  So is  it  your  sense  that  

 
20 the  concern  that  Alvin  and Lara  are  raising  about  

 
21 reducing  flexibility  doesn't  occur  when it  comes 
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1 out  of  here?  
 

2 MS. KING:  Yes.  

 
3 MS. PODZIBA:  Ok.  

 
4 Alvin  or  Lara,  do you  want  to  respond  

 
5 to  that?  Lara?  

 
6 MS. EVANGELISTA: I  just  think  it  could  

 
7 be confused.  I  don't  know.  When I  read  

 
8 state - administered  End- of - Course  assessment,  I  

 
9 think  the  Regents  Exam,  right,  in  New York.  As a 

 
10 principal,  that's  what  I  would  think.  

 
11 I  don't  think  about  the  fact  that  the  

 
12 other  test,  if  we choose  a nationally - recognized  

 
13 assessment,  that  we could  use  that  in  lieu  of  it.  

 
14 So maybe we just  need  to  clarify  that  

 
15 l anguage.  I  don' t  know.  But  t o me,  th e "or  

 
16 nationally - recognized  high  school  academic  

 
17 assessment"  makes it  clearer.  It's  not  

 
18 necessarily  the  flexibility  piece.  It  just  makes 

 
19 it  clearer  that  it  could  be one  or  the  other.  

 
20 MS. PODZIBA:  Tony?  

 
21 MR. EVERS: Geeze,  I  hate  to  talk  about  
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1 this  issue,  because  I'm  so  against  End- of - Course  
 

2 exams.  

 
3 But  let  me just  try  this  one.  The law  

 
4 says  a s t udent  ta kes  the  End- of - Course  assessment.  

 
5 The law  says  that  this  only  applies  to  states  that  

 
6 have  End- of - Course  assessments.  If  you  l ook  at  it  

 
7 that  way,  yes,  it  reduces  flexibility,  but  frankly  

 
8 I  would  love  to  reduce  this  issue  as  far  as  kids  

 
9 taking  End- of - Course  exams.  

 
10 You know,  we're  opening  it  up to  all  

 
11 sorts  of  difficulty  at  the  state  level,  and I'd  

 
12 argue  at  the  local  level,  too.  I  think  this  is  a 

 
13 real  narrow  thing.  It's  ten  states,  eleven  

 
14 states,  they  have  End- of - Course  exams.  They  can  

 
15 use  that  End- of - Course  exam to  allow  children  

 
16 to  --  and  it  only  applies  to them.  It  allows  kids  

 
17 that  are  in  these  states.  They  can  use  the  

 
18 End- of - Course  exam at  the  high  school  level  in  

 
19 eighth  grade,  and  then  when they're  in  high  school  

 
20 at  a different  age.  

 
21 Frankly,  I  don't  t hink  Congress  
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1 intended  this  to  be flexible.  I  think  they  
 

2 intended  it  to  be End- of - Course  exams,  

 
3 End- of - Course  exams,  and that's  another  reason  why 

 
4 I  think  we should  get  rid  of  it.  

 
5 But,  there  are  bigger  fish  to  fry  in  

 
6 this  one.  I  can  live  with  just  leaving  it  in.  

 
7 MS. PODZIBA:  You can  live  with  leaving  

 
8 it  in?  

 
9 MR. EVERS: Yes.  

 
10 MS. PODZIBA:  Richard?  

 
11 MR. POHLMAN: I  think  I  have  a question  

 
12 if  we take  that  portion  out,  are  we creating  a 

 
13 scenario  in  which  the  only  states  for  whom this  is  

 
14 applicable  are  th ose  that  choose  to  use  the  

 
15 Algebra  1 assessment  of  hi gh school  for  purposes  

 
16 of  accou ntability,  or  those  states  t hat  choo se to  

 
17 use  Algebra  1 and  geometry  as  state - administered  

 
18 assessments.  

 
19 And I'm  worried  about  that  second  

 
20 provision,  because  it  could  encourage  states  to  

 
21 adopt  two  mandato r y assess ments  in  high  school  
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1 that  maybe is  not  required,  but  to  the  extent  that  

2 they  are  state  administered...   

 

3 So I'm  worried  about  that  potentially  

 
4 happening.  I  don' t  know i f  th at  coul d happen ,  but  

 
5 as  I  read  this,  the  inclusion  of  that  

 
6 nationally - recognized  assessments  could  leave  an 

 
7 option  that  was not  in  the  End- of - Course  

 
8 assessment  that  would  allow  states  t o administer  

 
9 the  Algebra  1 assessment  in  eighth  grade  and then  

 
10 have  another  assessment  for  which  students  could  

 
11 take  in  high  school  and  still  have  the  Algebra  1 

 
12 assessment  be accepted  for  accountability  

 
13 purposes.  

 
14 Does that  all  make sense?  

 
15 MR. ROONEY: I  think  so.  I'll  try  to  

 
16 clarify.  

 
17 MR. POHLMAN: Yeah,  I  just  think  that  is  

 
18 one reason  to  leave  it  in  i s that  it  sort  of  does  

 
19 contravene  exactly  what  Al vin  and Tony  are  saying,  

 
20 which  is  that  it  does  perhaps  expand  on the  

 
21 statutory  language,  but  I  t hink  it  may  relieve  an 
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1 unintended  consequence  from  the  statutory  language  
 

2 by  inclu ding  it.  

 
3 MR. ROONEY: So I  will  try  and clarify  

 
4 what  I  think  the  statute  says  under  B number  (1).  

 
5 So it  says,  "The  student  instead  takes  

 
6 the  End- of - Course  mathematics  assessment  the  state  

 
7 administers  to  high  school  students  under  

 
8 A(1)(i)(b)  of  this  section,"  and  th at  is  the  

 
9 requirement  that  t here  be one state  assessment  

 
10 that  is  administered  to  all  high  school  students  

 
11 in  the  state.  

 
12 So this  is  clarifying  that  this  

 
13 permission  is  for  those  kids  who are  taking  a 

 
14 course  that  is  aligned  to  the  state's  high  school  

 
15 End- of - Course  Test,  and  it  has  to  be the  same high  

 
16 school  End- of - Course  Test  that  is  administered  to  

 
17 all  students  in  that  state.  So there  isn't  an 

 
18 option  for  states  to  have  multiple  End- of - Course  

 
19 tests  to  meet  this  requirement.  They  need  to  

 
20 identify,  Our  high  school  End- of - Course  Test  is  

 
21 this.  
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1 And then  in  eighth  grade  the  kids  are  
 

2 taking,  of  course,  aligned  with  that,  they  can  

 
3 take  that  test,  so  long  as  they  then  take  a higher  

 
4 level  math  course - end  test  in  high  school.  

 
5 MR. POHLMAN: So the  first  part  of  my 

 
6 statement  is  true.  This  is  really  only  an option  

 

7 for  --  well,  I  guess  if  a s tudent  is  taking   

 

8 
 

geometry  in  eighth  grade,  which  there  are  not  
 

a 

 

9 lot  of  --  

 
10 MR. ROONEY: Right.  

 
11 MR. POHLMAN: --  those  testing  to  

 
12 geomet ry.  I n eigh th  grade ,  t her e ar e not  a lo t  of  

 
13 t hose.  But  th e mor e common woul d be Algebr a 1 is  

 
14 that  state - level  high  school  assessment,  and 

 
15 students  are  able  to  use  that  in  eighth  grade  for  

 
16 purposes  for  accountability.  That  would  be the  

 
17 far  more  common scenario.  

 
18 MR. ROONEY: That  would  be the  mostly  

 
19 common version.  It's  possible  that  states  could  

 
20 say,  Our  high  school  test  is  geometry,  and  some 

 
21 eighth  gr aders  take  geomet r y,  and  t hey  could  take  
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1 the  geometry  test  in  place  of  the  Eighth  Grade  
 

2 Test.  

 
3 And then  in  high  school  they  would  have  

 
4 to  take  something  higher  t han geomet ry,  an 

 
5 End- of - Course  test  aligned  to  that  course,  that  

 
6 they  then  use  for  accountability  in  high  school.  

 
7 MR.  POHLMAN:  Rig ht.  But  i f  t he state  

 
8 said  that,  We are  going  to  make the  option  of  

 
9 state  administering  both  Al gebra  1 and geometry,  

 
10 we're  only  using  one  for  the  purposes  of  

 
11 accountability,  but  they're  state  administered,  

 
12 then  would  the  students  in  that  state  be able  to  

 
13 take  Algebra  1 as  the  eighth  grade  assessment  and 

 
14 then  use  geometry,  for  ins t ance,  however  as  t he --  

 
15 MR. ROONEY: So the  state  always  has  

 
16 the  disc r etion  to  have  mul t iple  End- of - Course  

 
17 tests  that  they  require  their  kids  to  take.  

 
18 MR. POHLMAN: Mm- hmm. 

 
19 MR. ROONEY: We don't  require  that  in  

 
20 federal  law.  The ESSA does  not  require  that.  

 
21 MR. POHLMAN: Sure.  
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1 MR. ROONEY: The state  has  to  identify  
 

2 what  is  the  test  that  they  are  administering  to  

 
3 all  students  in  the  state  that  meets  the  

 
4 requirements  to  have  one  test  in  high  school.  

 
5 That  is  the  one  test  that  we're  referring  to.  

 
6 MR. POHLMAN: They  will  basically  be 

 
7 weighing  the  priority  of,  Do we offer  Algebra  1 

 
8 End- of - Course  opt i on for  ei ghth  gra ders  or  do we 

 
9 shift  assessments  for  those  states  t hat  have  said,  

 
10 This  is  geometry."  

 
11 MS. PODZIBA:  I  just  want  to  shift  the  

 
12 discussion,  because  if  I  understand  correctly,  

 
13 Tony,  did  you  wit hdraw  your  proposal?  

 
14 MR. EVERS: I'm  ambivalent  to  it,  but  I  

 
15 guess  so.  

 
16 MS.  PODZI BA:  Ok.  I s ther e anyon e who 

 
17 can't  live  with  leaving  the  language  in  as  it  is?  

 
18 Audrey.  

 
19 MS. JACKSON: This  isn't  that  I  can't  

 

20 live  with  it,  but  I  just  have  a clarifying  

 

21 
 

question.   



DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the work product of the 
subcontractor. The Department has determined that the transcript contains errors, including typographical errors, errors in attribution, and other 
errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfortunately, the Department is unable to 
correct the vast majority of these errors because there is no recording or other reliable source that could be used to produce a more accurate 
transcript. Consequently, the Department is making this transcript publicly available, despite the errors, consistent with its prior commitment to 
make such a transcript available; but the Department cautions that in no case should it be relied upon for purposes of verbatim citation of 
statements made during negotiated rulemaking. 

 

70 

1 If  we're  talking  about  students  who are  
 

2 taking  advanced  math  courses,  I'm  not  sure  why you  

 
3 would  --  what  the  benefit  would  be of  using  the  

 
4 nationally - recognized  assessment  at  an 

 
5 eighth - grade  leve l ,  for  an eighth  grader  woul d be 

 
6 and imag i ne that  t hey  would  ultimately  desire  to  

 
7 take  it  again  later  on,  if  it's  an ACT,  SAT type  

 
8 of  thing  for  college  entrance  exams.  

 
9 I  may be misinterpreting  and  mixing  up 

 
10 the  assessments,  but  I  don't  see  --  I  don't  

 
11 under stan d.  I' m co nf use d by t hat.  

 
12 MR. ROONEY: Let  me try  to  clear  your  

 

13 point  up,  Audrey.  I  think  I  hopefully  will  

 

14 
 

clarify  it.   

 

15 In  the  example  Rich  and I  were  just  

 
16 using,  if  the  state's  high  school  test  was Algebra  

 
17 1 for  high  school,  a student  taking  Algebra  1 in  

 
18 eighth  grade  would  take  the  Algebra  1 test.  That  

 
19 is  the  only  option  they  would  have.  It  would  have  

 

20 to  be only  for  those  students  taking  Algebra  1.  

 

21 
 

They  could  take  the  Algebra  1 test.    
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1 Then  when they  get  to  high  school,  they  
 

2 have  to  take  another  test,  and  the  way this  

 
3 section  i s written,  it  woul d provide  discret i on to  

 
4 states  to  determi ne whether  it's  another  

 
5 state - administered  End- of - Course  Test  --  geometry,  

 
6 Algebra  2,  one  of  the  other  Regents  test  in  New 

 
7 York,  to  Lara's  example  --  or  a 

 
8 nationally - recognized  test  like  potentially  the  

 
9 SAT or  ACT.  

 
10 So they  would  take  that  at  some point  

 
11 in  high  school.  They  wouldn't  take  that  in  grade  

 
12 eight.  

 
13 In  grade  eight  th ey're  taking  Algeb r a 1 

 
14 test,  because  that's  the  st ate's  test  and  it ' s in  

 
15 theory  providing  some flexibility  for  states  in  

 
16 terms  of  what  options  they  provide  to  those  kids  

 
17 in  high  school.  

 
18 MS. RIGLING:  Can I  also  clarify  that?  

 
19 As I  think  we talked  before,  this  

 
20 option  is  only  available  to  states  that  have  

 
21 End- of - Course  high  school  assessments.  It's  not  
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1 an option  for  a state  that  would  have  an on- demand 
 

2 test,  for  example,  in  tenth  grade  or  eleventh  

 
3 grade,  or  that  perhaps  chose  to  use  the  ACT or  the  

 
4 SAT for  their  high  school  assessment.  

 
5 Those  students  would  not  be taking  the  

 
6 ACT or  the  SAT or  their  state  high  school  

 
7 on- demand test  in  eighth  grade.  

 
8 It's  merely  to  get  those  students  that  

 
9 are  taking  a course  in  eighth  grade  that  is  a 

 
10 high - school - level  course  that  the  state  considers  

 
11 to  meet  its  requirement  to  have  a 

 
12 high - school - level  course  and  assessment  in  high  

 
13 sch ool .  Becaus e t he stude nt s ar e t akin g that  

 
14 early.  

 
15 So I  think  the  statistic  was maybe ten  

 
16 or  eleven  states  r ight  now have  End- of - Course  high  

 
17 school  assessment  that  they  use  for  federal  

 
18 accountability  purposes.  That's  also  an important  

 
19 distinction  here.  

 
20 MS. PODZIBA:  Lynn?  

 
21 MS. GOSS: Is  part  of  the  confusion  the  
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1 "state - administered"  words  in  there,  and can  you  
 

2 remind  me why that  was added  in?  

 
3 MR. ROONEY: So our  purpose  with  adding  

 
4 "state - administered"  is  to  focus  on that  this  has  

 
5 to  be a state test.  It  can't  be a locally  

 
6 developed  End- of - Course  Test.  A lot  of  districts  

 
7 have  End- of - Course  tests  t hat  they  use  for  other  

 
8 purposes  in  the  district,  but  because  this  is  the  

 
9 state's  assessment  system,  for  this  permission  in  

 
10 states  that  it  should  be a different  state  

 
11 assessment  that  could  be an End- of - Course  Test.  

 
12 And I  think  Liz'  point  earlier,  it  

 
13 would  not  necessarily  have  to  be a statewide  test  

 
14 that  the  state  requires  all  kids  to  take,  but  it  

 
15 would  have  to  be a state's  End- of - Course  

 
16 assessment.  

 
17 MS. GOSS: So,  it  basically  is  

 
18 statewide  kids  --  statewide  test  for  that  subset  

 
19 of  kids  that  are  taking  the  Eighth  Grade?  

 
20 MR. ROONEY: Yeah,  but  I  wouldn't  

 
21 characterize  it  as  statewide,  because  that  makes 
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1 it  sound  then  like  all  kids  are  taking  it.  
 

2 But  it  could  be the  case  that  Algebra  1 

 
3 is  the  test  that  all  kids  have  to  take.  Eighth  

 
4 graders  who are  in  Algebra  1 can  take  the  Algebra  

 
5 1 test,  and  the  state  could  make available  a 

 
6 geometry  test  and those  kids  would  have  to  take  

 
7 the  geometry  test  in  high  school.  But  not  all  

 
8 kids  woul d necess arily  have  to  take  it.  That  

 
9 would  be at  the  state's  discretion.  

 
10 MS. PODZIBA:  Ron? 

 
11 MR. HAGER: So I  think,  Kay,  you  

 
12 finally  clarified  it  for  me.  

 
13 So,  if  a state  has  chosen  the  ACT or  

 
14 the  SAT as  its  high  school  assessment,  then  this  

 
15 whole  provision  would  not  even  apply  to  those  

 
16 students.  

 
17 That  kind  of  deals  with  Lynn's  question  

 
18 about  the  double - testing.  This  only  applies  if  

 
19 they  have  a specific  --  as  their  high  school  

 
20 assessment  a spec i fic  End- of - Course  Test.  

 
21 So I  think  that  makes it  clearer  for  
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1 me.  So I' m good now.  
 

2 MS.  PODZI BA:  Ok.  So i t  so unds lik e it  

 
3 stays,  and I  don't  want  people  to  feel  bad  about  

 
4 t hi s.  Thi s  i s what  thi s look s li kes .  Thi s is  

 
5 what  we're  going  to  be doing  for  the  next  three  

 
6 day s.  We'r e goi ng t o go ove r  it ,  becaus e this  

 
7 kind  of  discussion  helps  c l arify  what  it  actually  

 
8 says.  

 
9 So,  I'm  ready  for  a new issue  and I  

 
10 think  Ron you're  next  on the  new issue.  

 
11 MR. HAGER: It's  kind  of  like  the  

 
12 lawyer  in  me question  I  guess,  and parallel  

 
13 construction,  was there  a reason  why you  put  in  

 
14 under  the  high  school  test  under  3 subette  (i)(b),  

 
15 the  appropriate  accommodations  but  didn't  include  

 
16 it  up above  in  B(1)  for  whatever  they're  taking,  

 
17 Eighth  Grade?  

 
18 Was there  something  that  you  had the  

 
19 reference  to  the  accommodations  in  one spot  and  

 
20 not  th e other ? Was it  intentional ? It  just  kind  

 
21 of  popped  out  to  me.  
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1 MR. ROONEY: So I  think  our  answer  to  
 

2 that  would  be that,  because  the  high  school  

 
3 assessment  state  has  to  demonstrate  that  that  

 
4 assessment  is  val i d,  reliable  and f air  and that  

 
5 they  provide  reasonable  accommodations  for  all  

 
6 students,  that  th at  is  cov ered  elsewhere  in  the  

 
7 regulations.  

 
8 But  under  3,  this  is  just  about  that  

 
9 other  high  school  test  and  clarifying  that  that  

 
10 test  needs  to  be state  administered  or  a 

 
11 nationally - recognized  test,  they  need  to  make sure  

 
12 they're  providing  appropriate  accommodations.  

 
13 And then  the  reference  to  200.6,  which  

 
14 is  where  we get  into  all  the  accommodations  for  

 
15 English  learners  and students  with  disabilities.  

 
16 MR. HAGER: Got  it.  Got  it.  Because  

 
17 the  other  one  aut omatically  has  tho se criteria  

 
18 built  in.  This  is  what  Liz'  point  was,  this  high  

 
19 school  test,  whatever  it  might  be,  we want  to  make 

 
20 sure  the  accommodations  are  provided.  Because  

 
21 that' s  not  automa t i c  at  thi s  poi nt .  Ok.  Got  it.  
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1 Then  I  had  a follow  up,  which  is  the  
 

2 use  of  t he phrase  "appropriate  accommodations,"  

 
3 which,  I  just  want  to  put  a placeholder  in  there,  

 
4 when we get  to  200.6  and  the  accommodations  

 
5 questions,  so,  I  just  want  to  say  that  when we 

 
6 talk  about  that  issue,  how it  does  cross - reference  

 
7 here  we need  to  talk  about  here.  

 
8 MS.  PODZI BA:  Ok.  Thanks.  

 
9 Thomas,  your  next  new issue?  

 
10 MR. AHART: On Page 3 Item  4,  "Where  a 

 
11 state  demonstrates  that  it  offers  all  studen t s in  

 
12 the  state  the  opportunity  to  be prepared  for  and  

 
13 to  take  advanced  mathematics  course  work  in  middle  

 
14 school,"  I  was wondering  where  that  came from  and 

 
15 how state  might  demonstrate  that?  

 
16 MS. PODZIBA:  Could  you  hold  off  on 

 
17 that,  because  we were  just  looking  up to  the  end 

 
18 of  Page 2,  and th en --  

 
19 MR. AHART: Ok.  

 
20 MS. PODZIBA:  And then  Patrick  will  

 
21 introduce  that  ra t ionale .  Thanks.  
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1 Delia?  
 

2 MS. POMPA: I  had  the  same question.  

 
3 MS.  PODZI BA:  Ok.  I t  look s lik e we are  

 
4 up to  that,  Patrick.  

 
5 MR. ROONEY: I  assume that  there  would  

 
6 be some discussion  of  this  topic  or  this  

 
7 paragraph.  

 
8 So this  is  paragraph  now Paragraph  4 on 

 
9 Page 3,  "Where  a state  must  demonstrate  that  it  

 
10 offers  all  students  in  the  state  the  opportunity  

 
11 to  be prepared  for  and  to  take  advanced  math  

 
12 course  work  in  middle  school".  

 
13 We did  talk  about  this  in  the  last  

 
14 session  and this  l anguage  hasn't  changed.  This  is  

 
15 something  the  Department  has asked  states  to  do 

 
16 previously,  or  currently  through  the  ESEA 

 
17 Flexibility  Plan.  We talked  a little  bit  about  

 
18 what  kinds  of  things  states  demonstrated,  but  

 
19 through  the  ESEA Flexibility  waivers  that  we 

 
20 provided,  one  of  t he things  states  could  ask  for  

 
21 was this  exception  for  mid dle  school  students  
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1 taking  advanced  math,  and  we asked  states  to  
 

2 demonstrate  how they're  making  opportunities  

 
3 available  to  all  s tudents.  

 
4 This  cou l d include  data  sh owing  how 

 
5 students  have  had  access  to  advanced  math  in  

 
6 middle  school,  but  it  also  could  include  state  

 
7 policies  of  how st ates  and  districts  are  providing  

 
8 opportunities  for  students,  such  as  through  

 
9 distance - learning  options,  dual - enrollment  

 
10 programs  with  community  colleges,  and,  you  know,  

 
11 other  state - determined  options.  

 
12 I  think  our  intent  in  the  regulation  

 
13 was to  set  the  expectation,  but  not  to  be 

 
14 prescriptive  on how states  demonstrate  how they  

 
15 have  met  this  requirement.  

 
16 It  may be a good  t hing  to  talk  about  

 
17 Guidance  that  may help  support  how states  would  

 
18 come in  for  this,  but  in  the  regulation  it's  

 
19 laying  out  the  expectations.  

 
20 MS. PODZIBA:  Yes? 

 
21 MS. POMPA: So if  4,  and I  understand  
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1 where  you're  going,  if  4 fits  under  the  middle  
 

2 school  exception  and the  mi ddle  sch ool  exception  

 
3 is  only  for  places  where  there  is  an End- of - Course  

 
4 exam,  is  this  encouragement  that's  provided  for  

 
5 elsewhere,  where  the  kids  aren't  taking  

 
6 End- of - Course  exams? 

 
7 It  seems very  specific,  if  I  understood  

 
8 what  Tony  and  others  were  saying,  that  this  is  

 
9 only  for  states  with  End- of - Course  exams.  

 
10 MR. ROONEY: That's  correct.  This  

 
11 whole  section  only  applies  to  states  with  

 
12 End- of - Course  tests  that  want  to  provide  

 
13 flexibility  for  t heir  eigh t h graders  to  take  the  

 
14 high  school  tests  in  eighth  grade  and then  take  a 

 
15 different  math  te st  in  high  school.  

 
16 MS. POMPA: So for  districts  or  states  

 
17 that  allow  eighth  graders  to  take  a higher  level  

 
18 course,  or  encourage  it,  but  they  don't  have  an 

 
19 End- of - Course  exam,  would  number  4 apply?  

 
20 MR.  ROONEY:  No.  Remember,  this  

 
21 regulation  is  about  state  assessment  systems  and 
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1 the  requ i rements  f or  states  related  to  their  
 

2 ass essment s.  It' s  not  abou t  t he course - ta king  

 
3 patterns  or  the  curriculum  that's  done  at  the  

 
4 state  and  local  level,  which  is  not  something  

 
5 we're  contemplating  or  per mitted  to  contemplate.  

 
6 MS. POMPA: It  just  seems like  you're  

 
7 encouraging  the  s t ate  to  make  these  options  of  

 
8 higher - level  courses  available,  but  it's  only  in  

 
9 the  case  of  an End- of - Course  exam,  in  doing  this,  

 
10 weren't  you  trying  to  enco urage  states  to  offer  

 
11 higher - level  math  to  kids,  not  just  in  places  

 
12 where  they  have  an End- of - Course  exam? 

 
13 MR. ROONEY: So I  don't  disagree  with  

 
14 that  concept.  I  think  our  challenges  are  what  is  

 
15 our  ability  to  do that,  and  I  think  what  we are  

 
16 focusing  on is,  if  states  are  taking  advantage  of  

 
17 this  permission  in  the  statute,  that  they  are  not  

 
18 making  it  available  to  some and  not  others  within  

 
19 the  state;  that  it  be an option  that's  equally  

 
20 afforded  to  all  students  in  the  state  to  have  that  

 
21 ability  to  take  hi gher - level  math  equally,  and 
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1 that  the  state  demonstrate  how they're  doing  that.  
 

2 MS. POMPA: Thank  you.  

 
3 MS. PODZIBA:  Thomas? 

 
4 MR. AHART: Yes,  this  begins  to  feel  to  

 
5 me like  advanced  won't  be advancing  more.  It  will  

 
6 be the  norm,  and  so  how will  that  shift?  

 
7 I  guess  I'm  not  seeing  --  I  appreciate  

 
8 the  waiver  discussion  being  in  a state  that  wasn't  

 
9 granted  any  waivers.  I'm  just  wondering  where  

 
10 this  language  comes from  in  ESSA, what  that's  

 
11 grounded  in?  

 
12 MR. ROONEY: So to  be clear,  this  is  in  

 
13 red  beca use  it's  not  somet hing  that's  ground ed in  

 
14 the  ESSA. This  is  something  we proposed  as  a 

 
15 safeguard  in  the  system  to  help  make sure  that  

 
16 this  is  not  an option  that  states  offered  but  that  

 

17 not  all  kids  have  the  ability  to  take  advantage  

 

18 
 

of.    

 

19 We know not  all  kids  will  take  advanced  

 
20 math  course  in  middle  school,  but  if  they're  not  

 
21 afforded  the  option  because  it's  not  --  advanced  
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1 math  courses  aren't  offered  in  some areas  of  the  
 

2 state,  or,  you  know,  because  if  they're  rural  or  

 
3 wherever  the  limitation  may be,  the  state  may be 

 
4 thinking  about  how they  can  make those  

 
5 opportunities  available  for  kids  to  take  those  

 
6 courses  and  be able  to  take  those  tests,  if  they  

 
7 are  a st ate  with  an End- of - Course  test.  

 
8 MS. PODZIBA:  I'm  going  to  get  a couple  

 
9 of  comments  in.  Kerri?  

 
10 MS. BRIGGS: I  think  you  talked  about  

 
11 this  last  time,  but  I  forgot.  

 
12 What did  you  learn  in  the  waiver  

 
13 process  and  what  k ind  of  i nformation  were  states  

 
14 providing  around  this?  Was it  meaningful?  I  can  

 
15 see  that  this  might  just  be a paperwork  exercise.  

 
16 MS. PODZIBA:  I'm  going  to  get  i n a 

 
17 couple  comments,  because  I  have  a hunch  these  

 
18 aren't  proposals.  These  are  more clarifying  

 
19 questions,  so  let's  get  a bunch  of  them.  

 
20 Mary  Cathryn?  

 
21 MS. RICKER:  My question  would  be what  
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1 does  a state  demonstrating  the  AMP to  take  
 

2 advanced  mathematics  course  work  in  middle  school  

 
3 look  like  for  sin gle - school  LEAs,  and in  rural  

 
4 areas  especially  is  what  I'm  trying  to  think  

 
5 through?  

 
6 MS. PODZIBA:  Tony?  

 
7 MR. EVERS: Just  ope r ationally  at  the  

 
8 state  level,  even  though  we don't  do End- of - Course  

 

9 exams in  Wisconsin,  thank  God,  the  issue  here  for  

 

10 
 

us  for  si milarly  situated  states  is  how 
 

you   

 

11 
 

operationalize  this.    

 

12 In  Wisconsin  we have  no --  school  

 
13 districts  adopt  t heir  own standards  if  they  want  

 

14 t o.  I f  the y don't ,  t hey  hav e t hat  opportu ni ty.  

 

15 
 

They  
 

determine  the  curriculum.   

 

16 So this  i s  something  that's  very  hard  

 
17 for  a state - level  organization  to  monitor  and 

 
18 encourage,  to  be honest  with  you.  So I  find  this  

 
19 pro bl emat i c.  I  thin k i t' s  a li t tl e beyond  

 
20 Congressional  int ent,  but  maybe  if  we could  

 
21 compromise  on something  about  a sta t e will  post  
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1 information  on what  the  states  are  doing  and what  
 

2 are  best  practices,  it  kind  of  gets  away from  the  

 
3 "demonstrates"  piece.  

 
4 MS. PODZIBA:  Audrey?  

 
5 MS. JACKSON: Tom really  got  me going  

 
6 with  his  "advanced  won't  be advanced  any  more"  

 
7 concern,  and  I'm  going  to  tie  in  a few  things.  

 
8 So,  one,  I  think  groups  --  or  subgroups  

 
9 who have  had  privilege  for  a long  time,  when 

 
10 you've  had  privilege  for  a long  time,  when equity  

 
11 issues  come up,  it  starts  to  feel  like  an effort  

 
12 to  oppress  when actually  it  is  just  to  make 

 
13 equitable.  

 
14 And so  to  that  extent,  I'll  just  cite  

 
15 connections  to  what  Kerri  said  and  then  both  also  

 
16 the  idea  of  what  this  would  look  like  beyond  the  

 
17 scope  of  regulations.  

 
18 So perhaps  in  Gui dance,  I've  been  

 
19 sitting  here  thinking  like,  This  is  ridiculous.  

 
20 How would  you  act ually  ever  prove  this?  Because  

 
21 the  systemic  layers  that  contribute  to  who has  
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1 access  are  so  deep  and  pervasive  and beyond  one 
 

2 policy's  ability  to  necessarily  impact.  

 
3 But  the  more I'm  listening,  the  more I  

 
4 think  that  it's  really  important  to  have  and to  

 
5 back  up what  Kerri  said  about  lessons  learned  from  

 
6 waivers  granted  about  practices  actually  

 
7 influencing  positive  change  on the  ground,  instead  

 
8 of  a blanket  statement  that  would  be,  Ok,  this  

 
9 sounds  nice  and  we're  just  burdened  with  

 
10 paperwork.  

 
11 But  an example  from  Massachusetts,  just  

 
12 to  cite  and clarify  and  bring  back  the  kids  for  

 
13 all  of  you,  is  that  we have  an advanced  work  

 
14 program  in  Massachusetts  that  started  after  the  

 
15 whole  bussing  issues  in  the  70s.  

 
16 I  may have referenced  this  before,  but  

 
17 students  get  into  advanced  work  cla ssrooms  that  

 
18 begin  in  fourth  grade  based  on a time - standardized  

 
19 test  that  is  administered  in  the  first  month  of  

 
20 third  grade.  

 
21 So that's  somethi ng that  hi ghly  impacts  
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1 and  is  correlated  to  who ends  up in  advanced  math  
 

2 courses  later  on,  but  it  goes  back  so  many layers  

 
3 that  no one  would  want  to  be so  prescriptive  with  

 
4 federal  policy  that  you're  saying,  you  know,  You 

 
5 can't  do something  like  that.  

 
6 But  I  would  hope  that  this  and perhaps  

 
7 Guidance  language  around  what  to  consider,  and as  

 
8 Kerri  sa i d,  which  lessons  learned  f r om waivers  

 
9 prompts  examples  of  effective  implementation  and 

 
10 analysis  of  these  trends  may help  states  to  start  

 
11 to  consider  what  policies  help  to  r educe  those  

 
12 barriers  without  being  overly  prescriptive.  

 
13 But  I  just  want  to  note  that  I  think,  

 
14 even  though  my initial  reaction  is  how is  number  4 

 
15 possible,  doesn't  mean that  I  don't  think  that  

 
16 it's  important.  

 
17 MS. PODZIBA:  Richard?  

 
18 MR. POHLMAN: I'd  like  to  speak  about  

 
19 the  comments  arou nd local  control  issues  that  Tony  

 
20 and,  to  some extent,  Mary  Cathryn  brought  up that  

 
21 applies  very  brie f ly  to  ch arter  districts.  



DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the work product of the 
subcontractor. The Department has determined that the transcript contains errors, including typographical errors, errors in attribution, and other 
errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfortunately, the Department is unable to 
correct the vast majority of these errors because there is no recording or other reliable source that could be used to produce a more accurate 
transcript. Consequently, the Department is making this transcript publicly available, despite the errors, consistent with its prior commitment to 
make such a transcript available; but the Department cautions that in no case should it be relied upon for purposes of verbatim citation of 
statements made during negotiated rulemaking. 

 

88 

1 Number 4 seems to  me,  you  know,  in  its  
 

2 language,  expecting  a state  to  demonstrate  that  

 
3 "it"  offers  X,  Y or  Z when many of  our  states  have  

 
4 no actual  authority  or  con t rol  over  what's  offered  

 
5 in  schoo l s because  of  stat e- level  rules  arou nd how 

 
6 they  can  actually  impact  curriculum  or  instruction  

 
7 I  think  could  have  a chilling  effect  for  

 
8 innovation,  specifically  in  charter - rich  

 
9 districts.  

 
10 So we are  very  concerned  about  any  

 
11 unintended  consequences  for  this  language,  

 
12 although  I  unders t and  it's  somewhat  limited  t o the  

 
13 states  too,  as  we discussed  at  first,  but  I  still  

 
14 think  that  having  that  language  is  of  concern.  

 
15 MS. PODZIBA:  Derrick.  

 
16 MR. CHAU: I  definitely  want  to  act  on 

 
17 what  Richard  just  said.  

 
18 Being  in  a district  with  over  a hundred  

 
19 charter  schools,  I  think  it  would  be very  

 
20 difficult  to  enforce  any  sort  of  a policy  to  ask  

 
21 that  every  single  LEA in  the  state  demonstrate  
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1 this  piece.  
 

2 I  definitely  want  to  echo  what  Tony  

 
3 Evers  mentioned,  t hat  this  seems li ke,  although  

 
4 this  was part  of  the  waiver  process,  it  sounds  

 
5 like  is  necessarily  wasn't  part  of  the  statute.  

 
6 I  applaud  the  intent  behind  this  in  

 
7 terms  of  ensuring  that  the r e's  equitable  access.  

 
8 I'm  just  wondering  how there  might  be another  way 

 

9 through  Guidance  or  other  ways  to  maybe --   

 

10  
 

I'm  concerned  that  this  is  asking  
 

--  

 

11 
 

there's  
 

an assumption  behind  this  st atement  
 

that  
 

12 it's  not  happening,  and  I  don't  know if  that  's  

 

13 
 

always  the  case,  and  I  would  hate  to  go 
 

into  

 

14 
 

writing  r egulations  that  have  that  kind  
 

of  

 

15 
 

assumption,  even  t hough  I'm  pretty  sure  
 

that  
 

the  

 

16 
 

data  would  probably  show that  there  is  
 

some  

 

17 
 

inequity  there.    

 

18 
 

But  maybe the  fact  that  asking  sta  
 

tes  

 

19 to  provide  data  might  be helpful,  but  that  might  

 
20 be part  of  the  Guidance  that  we provide  as  part  of  

 
21 this  work,  to  be transparent  with  who is  taking  
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1 these  assessments  could  be something  that  we could  
 

2 put  into  the  Guidance  rather  than  put  into  the  

 
3 regulation.  

 
4 MS. PODZIBA:  Aaron?  

 
5 MR.  PAYMENT:  Ok.  So I  hav e a paral l el  

 
6 to  another  committee  that  I'm  working  on and it's  

 
7 the  Research  Advisory  Council.  One of  our  

 
8 drivers,  one of  her  desires  is  her  tribe  to  adopt  

 
9 I RBs.  So obvi ousl y we can' t  tel l  the m t o do it.  

 
10 We can't  restrict  them  to  do it.  We can't  tell  

 
11 them  to  do it.  But  we want  to  incentivize  them  to  

 
12 do it.  

 
13 So what  we have  proposed  is  that  we 

 
14 publish  annually  those  IRB s,  the  tr i bes  that  have  

 
15 IRBs,  and  we actually  publish  a link  to  the  IRB 

 
16 protocols  that  th ey have  on their  individual  

 
17 tribes.  

 
18 So if  the  motivation  for  proving  it  was 

 
19 to  be an incentive,  I  think  you  can  get  there  with  

 
20 just  a modest  change  to  the  language.  So I'd  like  

 
21 for  them  to  have  an expectation  but  not  a 
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1 r egul atio n.  And so mayb e th e l anguag e coul d read,  
 

2 "The  state  shall  publish  efforts  to  ensure  all  

 
3 students  in  the  state"  --  I  missed  a word.  "All  

 
4 the  students  in  the  state  to  be prepared"  --  "the  

 
5 opportunity  to  be prepared  for  all  to  take  the  

 
6 advanced  course  work  in  middle  school".  

 
7 So it  has  the  effect  of  the  incentive  

 
8 when promoting  it  without  actually  having  the  

 
9 r egul atio n.  And i t  al so has t he benefi t  of  peers  

 
10 seeing  what's  bei ng publis hed for  t hose  trib es --  

 
11 not  those  tribes,  those  communities  that  are  more 

 
12 progressive  than  others,  those  states  that  might  

 
13 be more  progressive,  and t hen they  might  

 
14 voluntarily  jump  onto  best  practices.  

 
15 MS. PODZIBA:  Aaron,  could  you  r ead 

 
16 that  lan guage  out  again.  

 
17 MR. PAYMENT: Yeah,  I'll  try.  

 
18 "The  state  shall  publish,"  instead  of  

 
19 "demonstrates,"  "the  state  shall  publish  efforts  

 
20 to  ensure  all  students  in  the  state  the  

 
21 opportunity  to  be prepared  for  all  to  take  the  
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1 advanced  course  work  in  middle  school".  
 

2 So it  really  only  changes  

 
3 "demonstrates"  to  "publish,"  but  it  does  say  

 
4 "shall  publish".  

 
5 It  doesn't  say  how frequently,  and I  

 
6 don't  know if  we need  to  modify  that,  but  I  think  

 
7 it  gets  to  the  intent  of  the  stipulation.  

 
8 MS. PODZIBA:  So are  you  leaving  in  

 
9 "that  it  offers"?  So "The  state  shall  publish  

 
10 efforts  to  ensure  that  it  offers  all  students"...  

 
11 So is  the  revision  just  taking  out  

 
12 "demonstrates"?  

 
13 MR. PAYMENT: No,  I  think  --  no.  

 
14 Because  I  think  that  the  "that  it  offers"  --  by  

 
15 using  the  word  ef f orts,  you  can  eli minate  that  it  

 
16 offers,  because  that  still  sounds  more 

 
17 prescriptive.  

 
18 MS.  PODZI BA:  Ok.  So you r  proposa l  is  

 
19 to  leave  "demonstrate  that  it  offers"?  

 
20 MR.  CHAU:  No.  "Th e sta te  shall  

 
21 publish  efforts."  
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1 MS. PODZIBA:  Right,  but  you're  
 

2 removing  "demonstrate  that  it  offers"  and 

 
3 replacing  it  --  

 
4 MR. PAYMENT: Yes.  

 
5 NS.  PODZIBA:  --  with  " shall  publish  

 
6 efforts  to  ensure."  

 
7 MR. PAYMENT: Yes.  

 
8 MS. PODZIBA:  I  just  want  to  be sure  

 
9 that  I  have  the  proposal  correctly.  

 
10 I  have  a few  more comments  and  then  we 

 
11 will  take  up that  specific  proposal.  

 
12 Ron.  

 
13 MR. HAGER: Thank  you.  I  just  want  to  

 
14 reemphasize  what  people  have said  about  this.  

 
15 This  is  a critical  issue,  because  

 
16 especially  students  with  disabilities,  English  

 
17 learners,  people  f rom low - income  backgrounds  do 

 
18 not  in  many  distr i cts  have  these  opportunities  or  

 
19 take  the  opportunity  to  av ail  themselves.  

 
20 So I  just  want  to  reemphasize  how this  

 
21 is  a critical  issue.  How we word  the  language  is  
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1 another  question,  but  it  is  an impo r tant  issue.  
 

2 MS. PODZIBA:  Thomas.  

 
3 MR. AHART: I  agree  that  it's  a 

 
4 critical  issue  and we're  i nherently  motivated,  

 
5 regardless  of  what  federal  policy  either  is,  for  

 
6 all  of  our  students,  and  now I  know there  is  not  

 
7 best  practices  happening  in  every  single  

 
8 individual  place,  but  I  would  suggest  that  we 

 
9 strike  this  language  and  put  whatever  we want  to  

 
10 address  this  part i cular  is sue in  Guidance.  

 
11 But  we can  go down this  rabbit  hole  a 

 
12 long  ways,  and this  has  all  sorts  of  other  

 
13 i mpl i cati ons.  You kno w,  i s  thi s  goin g t o be 

 
14 reporting  on somet hing  that  really  doesn't  

 
15 substantiate  that  the  inte nt  is  rea l ly  being  

 
16 accomplished  is  one of  my concerns.  

 
17 There  are  different  contexts  in  

 
18 different  districts,  and  what  it  may look  li ke to  

 
19 demonstrate  to  whatever  st andard  th i s means,  in  my 

 
20 district  it  would  look  very  different  than  in  a 

 
21 small  rural  district,  for  instance.  
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1 So it  feels  as  though  we would  be going  
 

2 through  another  exhaustive  reporting  requirement  

 
3 that  doesn't  actually  accomplish  the  intent  behind  

 
4 the  words.  

 
5 As laudable  as  it  is,  it  stretches  

 
6 beyond  what  the  language  says,  and  if  it's,  you  

 
7 know --  if  this  is  really  about  an equity  piece,  

 
8 then  let's  include  that  in  perhaps  equity  Guidance  

 
9 and not  particular  to  adva nced  eighth  grade  math,  

 
10 which  to  me suggests  that  that's  the  only  area  

 
11 that  people  care  about,  and that's  not  true  for  

 
12 us.  

 
13 I  just  feel  like  it's  getting  very  

 
14 narrow,  and  if  we take  this  same approach  on all  

 
15 the  other  issues  in  here,  we're  going  to  end up 

 
16 with  a mountain  of  regulations  that  doesn't  really  

 
17 help  us  benefit  our  students.  

 
18 MS. PODZIBA:  So,  I  hear  you  responding  

 
19 to  Aaron's  propos al  and  of f ering  a 

 
20 count erpr oposal .  What  I' d lik e t o do i s  get  

 
21 Lisa's  comment and  then  hear  a couple  more 
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1 comments  on Aaron's  proposal  before  we take  your  
 

2 proposal,  which  as  I  understand  it  is  to  delete  

 
3 that  paragraph.  

 
4 Lisa.  

 
5 MS. MACK: I'm  not  necessarily  weighing  

 
6 in  one  way or  the other.  I  guess  I'm  a little  

 
7 bit  --  I  want  a point  of  clarification.  Isn't  

 
8 this  the  same exact  language  that  we had here  from  

 
9 miss  war?  I'm  kind  of  confused  why we're  having  

 
10 this  discussion  now when it  wasn't  a discussion  

 
11 previously.  

 
12 MS. PODZIBA:  In  the  first  session?  

 
13 MS. MACK: Yes.  

 
14 MS. PODZIBA:  People  didn't  look  --  I  

 
15 think  we didn't  look  that  closely  at  the  

 
16 regulatory  language.  

 
17 So Aaron  made a proposal  to  revise  that  

 
18 paragraph,  "The  state  shall  publish  efforts  to  

 

19 ensure  al l  students,"  et  cetera.  Could  I  have  

 

20 
 

some more  discussion  on that.  
 

 

21 
 

Patrick?   
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1 MR. ROONEY: I'd  just  ask  for  a 
 

2 clarification,  Aar on,  on t he intent  of  this  edit  

 
3 of  yours.  

 
4 I  could  read  this  to  say,  "The  state  

 
5 shall  publish  data  about  the  number  of  kids  taking  

 
6 different  math  courses  in  middle  school".  

 
7 I  could  also  read  this  to  say,  "The  

 
8 state  shall  publish  its  pol icies  for  how it  

 
9 ensures  kids  have  the  opportunity  to  take  advanced  

 
10 math  course  work".  

 
11 I  think  those  are  very  different  

 
12 t hi ngs.  I  don' t  know i f  you mean one or  th e other  

 
13 or  if  you  mean both.  

 
14 MR. PAYMENT: Both.  

 
15 MR. ROONEY: You mean both?  

 
16 MS. PODZIBA:  Yes.  

 
17 MR. PAYMENT: So my desire  is  that,  I  

 
18 believe  that  the  l anguage  and  the  i ntent  is  

 
19 laudable,  and  if  you believe  that,  while  it  

 
20 doesn't  directly  connect  to  compelling  equity,  

 
21 it's  almost  like  a voluntary  effort  that  states  
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1 can  then  report  on what  they're  doing  both  in  
 

2 terms  of  --  well,  completely  what  t hey're  doing,  

 
3 and so  I  think  it  can  help  facilitate.  

 
4 So I  guess  now I'm  wondering  whether  

 
5 it's  regulatory  or  Guidance,  and I  guess  I'm  

 
6 flexible  on that,  but  I  think  taking  it  out  

 
7 entirely  misses  the  point  t hat  we're  actually  

 
8 pro mot ing.  And t hat 's  what  I 'm  inte r este d i n is  

 
9 promoting  it.  

 
10 Whether  or  not  we can  stipulate  it,  

 
11 and,  you  know,  we've  got  to  have  a balancing  act  

 
12 between  what  we desire,  what  we want  to  happen  and 

 
13 what  states  have  the  sovereign  right  to  agree  to  

 
14 do or  not  to do.  Because  we can  try  to  stipulate  

 
15 it  and they  will  f ind  a way not  to  do it,  because  

 
16 they  are  sovereigns.  

 
17 So I'm  trying  to  get  to  respecting  the  

 
18 desire  to  promote  it,  and  publishing  efforts  is  

 
19 one  way to  get  there.  

 
20 Again  so  what  I'm  willing  to  concede  to  

 
21 is  whether  it's  in  the  regulatory  or  if  it's  in  
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1 Guidance.  
 

2 MS. PODZIBA:  Thank  you.  Mary  Cathryn.  

 
3 MS. RICKER:  I  really  appreciate  this  

 
4 language  that  the  state  shall  public  to  again  have  

 
5 peers  look  at  each  other's  work  to  see  what  they  

 
6 can  adopt  from  one  district  to  the  other.  

 
7 My concern  with  this  language  is  

 
8 similar  to  my concern  with  the  original  language,  

 
9 however,  and  that  is  that  both  assume that  all  

 
10 districts  have  the  resourc es to  off er  those  

 
11 advanced  math  classes.  

 
12 To use  an example,  to  bring  it  right  

 
13 back  to  the  real  experience  of  kids,  as  well,  you  

 
14 know,  I'll  just  use  one  district  in  northern  

 
15 Minnesota  that,  because  of  the  political  decisions  

 

16 of  a group  of  people  in  St.  Paul  to  starve  

 

17 
 

districts  of  reso urces,  
 

were  in  the  
 

very  

 

18 unenviable  positi on of  hav i ng to  cut  entire  

 
19 programs  from  their  high  schools,  and one  of  the  

 
20 programs  they  cut  was their  science  program.  

 
21 They  cou l d have  split  the  difference  I  
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1 suppose  and  cut  half  their  math  program  and half  

 
2 their  science  program,  but  it  was still  very  real.  

 
3 It  took  them  three  tries  and an excess  

 
4 levy  referendum  to  get  the  money back  generated  in  

 
5 their  community  to  get  some semblance  of  that  

 
6 program  back.  

 
7 So to  assume that  that  district  just  

 
8 chose  not  to  offe r ,  because  they  th ought,  that,  

 
9 Oh,  our  kids  don't  need  those  courses  or  what ever,  

 
10 is  to  assume that  they  were  misusing  resources  

 
11 that  someone else  decided  that  they  weren't  going  

 
12 to  be allowed  to  have.  

 
13 And so,  again,  the  question  I  had the  

 
14 first  three  days  we met  about  this  language  is  the  

 
15 question  I  had  last  hour  about  this  language,  and  

 
16 that  is  what  does  it  look  like  for  a state  to  

 
17 demonstrate  it  is  providing  the  res ources  for  all  

 
18 districts,  whether  they  be single - school  LEAs,  or  

 
19 large  comprehensive  LEAs,  t o take  advanced  math  

 
20 course  work  in  middle  school.  

 
21 MS. PODZIBA:  So,  it  sounds  like  
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1 conceptually  peop l e want  t he intent  of  this  to  

 
2 happen,  but  there's  a lack  of  clarity  in  how to  

 
3 cause  that  to  happen.  

 
4 Patrick?  

 
5 MR. ROONEY: So,  I  think  hearing  that  

 
6 discussion,  which  I  appreciate  there's  definitely  

 
7 different  sides  on this,  what  it  if  we tried  an 

 
8 alternative  appro ach  to  ke eping  this  this,  but  to  

 
9 saying,  " the  state  should  describe  i ts  strategies  

 
10 to  ensure  that  all  students  in  the  state  have  the  

 
11 opportunity,  and t hen  it  becomes le ss about  

 
12 particular  data,  but  it  would  be about  how it's  

 
13 providing  opportunities  or  how it's  supporting  its  

 
14 districts  to  provide  opportunities.  

 
15 MS. PODZIBA:  Aaron?  

 
16 MR. PAYMENT: So let's  find  a way to  

 
17 get  there,  because  I  think  it  is  a laudable  

 
18 effort,  and  the  language  that  I  used,  I'm  fl ex i bl e 

 
19 with  it.  The lang uage would  demonst r ate  --  so  

 
20 part  of  me,  as  a high  school  dropout  who slipped  

 
21 through  the  cracks,  would  l ove  to  compel  states  to  
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1 do it,  but  we recognize  that  the  states  are  

 
2 sovereigns,  and  if  you  put  a regulation  in  place  

 
3 that  they're  not  going  to  f ollow,  they're  not  

 
4 going  to  follow  it.  They're  going  to  find  a way 

 
5 around  it.  

 
6 So the  language  that  was previously  

 
7 stated  sounded  a l ittle  more affirmative  of  what  

 
8 they  were  required  to  do,  t o demonstrate  that  it  

 
9 off er s.  So tha t  say s tha t  it' s not  onl y maki ng it  

 
10 known,  but  also  t hat  there's  things  that  they're  

 
11 specifically  requ i red  to  do,  and  th ey're  goi ng to  

 
12 push  back  on that.  

 
13 So if  our  intent  is  to  promote,  then  

 
14 what  is  the  right  language  that  we can  come up 

 
15 with  for  promoting?  

 
16 I  mean,  I  substituted  language,  

 
17 "published,"  and  I  just  did  it  real  quick,  because  

 
18 that  promotes  it  without  compelling it.  To me  

 
19 it's  not  required.  It's  promoting.  So if  there's  

 
20 a different  language  --  

 
21 So,  before  we throw  the  baby  out  with  
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1 the  bath,  because  I  know we're  still  reacting  to  

 
2 the  original  language,  and  if  we're  in  

 
3 agreement  --  so  we probably  should  j ust  decide  if  

 
4 we're  in  agreement  on the  original  language  or  not  

 
5 and  then  dispense  that,  then  find  if  there's  

 
6 alternate  language.  Because  we're  sti l l  reacting  

 
7 to  the  or iginal  language,  and  my proposal  

 
8 shouldn't  carry  any  of  the  baggage  of  that  

 
9 original  language.  

 
10 Because  I'm  not  saying  that  the  states  

 
11 have  to  demonstrate  that  they  offer.  I'm  not  

 
12 saying  that  at  all.  The language  I  tried  to  

 
13 substitute  is  that  states  shall  pub l ish  effo r ts  to  

 
14 ensure  all  students.  And that's  a promotional  

 
15 t hi ng.  It' s  mor e of  a positivel y oriente d thing,  

 
16 and  it  might  even  compel  states  to  compete  about  

 
17 what  they're  doing.  

 
18 MS. PODZIBA:  So,  just  from  a process  

 
19 point  of  view,  this  is  a little  less  formal  than  

 
20 kind  of  a Roberts  Rules  of  Order.  So instead  of  

 
21 voting  on every  pr oposal,  it's  more  that  there's  a 
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1 sense  of  people  are  not  comfortable  with  it  and  

 
2 another  proposal  is  put  toward,  then  we just  kind  

 
3 of  move to  that.  

 
4 So I'm  wondering  how people  --  Patrick  

 
5 kind  of  countered  with  ano t her  proposal  based  on 

 
6 your  proposal,  based  on the  discussion  of  it.  

 
7 So I'm  wondering  --  Patrick,  I'm  not  

 
8 completely  sure.  You used  the  word  "should."  

 
9 "The  state  should  describe  its  strategies  to..."  

 
10 and what  was the  rest  of  that?  

 
11 MR. ROONEY: Sorry,  the  word  should  be 

 
12 a "must"  actually  I  think  i n regulatory  language.  

 
13 "Should"  is  not  proper.  

 
14 MS. PODZIBA:  So "should  a describe  its  

 
15 policies  to  ensure  it  offe r s all  st udents";  is  

 
16 that  what  you're  --  

 
17 MR. ROONEY: Yes,  I  think  the  language  

 
18 on the  screen  is  what  I  was proposing.  

 
19 MS.  PODZI BA:  Ok.  So can we hav e a 

 
20 discussion  on that  proposal?  

 
21 Rita?  
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1 MS.  AHRENS:  Sur e.  My react i on i s  I  

 
2 actually  prefer  Aaron's  proposal,  which  is  

 
3 publishing  efforts,  and  th at  would  include  data.  

 
4 While  it's  helpful  to  know what  the  

 
5 strategies  have  in  the  state's  plan,  I  think  it's  

 
6 important  to  know whether  t hose  strategies  

 
7 actually  come to  any  sort  of  fruition  so  that  we 

 
8 can  see  whether  there  are  particular  groups  of  

 
9 students  that  we know have  been  his t orically  not  

 
10 able  to  access  advanced  math,  and  by  those  groups  

 
11 of  stude nts  I  mean students  with  di sabilities  and 

 
12 especially  English  language  learners.  

 
13 We know t hat  there  are  dis parities  in  

 
14 terms  of  providing  them  access,  and so  I  think  

 
15 that  data  is  very  important  to  see  whether  the  

 
16 state  strategies  are  actually  working.  

 
17 MS. PODZIBA:  Kerri?  

 
18 MS. BRIGGS: So just  operationally,  a 

 
19 state  would  be thinking  --  like  my home state  of  

 
20 Texas  uses  Algebra  1 as  its  End- of - Course  Exam for  

 
21 high  school.  They  would  be setting  up a system  
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1 ahead  of  time  for  districts  to  say,  We've  got  

 
2 these  two  classes  of  kids  who take  Algebra  1 in  

 
3 eighth  grade,  in  Houston  --  I'm  making  that  up --  

 
4 and as  part  of  th eir  statewide  assessment  system,  

 
5 somewhere  in  that  information  they're  also  

 
6 describing  the  st r ategies  they're  using  to  think  

 
7 about  how to  make sure  all  kids  are  prepped  for  

 
8 advanced  math  in  general,  with  not  necessarily  

 
9 about  the  exception  of  two  classes  of  kids  taking  

 
10 Algebra  1 in  eighth  grade.  

 
11 Is  that  sort  of  how this  would  work?  

 
12 MR. ROONEY: I  think  so.  This  would  be 

 
13 something  probably  Guidance  would  have  to  clarify  

 
14 a little  bit  more  to  provide  some support  for  
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15 states  in  terms  of  what  this  would  be.  But  that  

 

16 
 

sounds  
 

like  a rea sonable  idea.   

 

17  
 

MS. BRIGGS: I  don't  have  like  a huge  

 

18 issue  with  this  thing  except  for  I  just  feel  I  do 

 
19 worry  about  putting  in  a regulation  that  I  don't  

 
20 think  is  going  to  change  the  dynamic  on the  

 
21 ground.  
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1 I  mean,  we haven't  really  talked  about  

 
2 the  data  show from  the  waiver  process  in  terms  of  

 
3 what  states  were  offering  and  kind  of  whether  any  

 
4 data  around  what  that  looked  like  on the  ground.  

 
5 MS.  PODZI BA:  Ok.  I' m goin g t o take  

 
6 three  more comments  and then  go for  a break  and 

 
7 then  we'll  pick  up.  Ok,  Ron,  you  slipped  in  under  

 
8 there,  but  I've  got  a whole  bunch  of  people  who 

 
9 are  in  line.  

 
10 MR. HAGER: I'll  wait.  

 
11 MS. PODZIBA:  Thomas? 

 
12 MR. AHART: Do we have  a picture  of  

 
13 what  has  been  shared  with  those  waiver  states.  I  

 
14 share  the  same concern.  I  think  t hat  everybody  

 
15 believes  this  is  a laudable goal.  It  feels  like  

 
16 it's  an overextension  of  what's  actually  in  the  

 
17 code,  and  then  I  wonder  what  that  says  about  what  

 
18 we antic i pate  bei ng included  on oth er  topics,  as  

 
19 well.  

 
20 So if  it's  an equity  issue,  let's  call  

 
21 it  an equity  issue,  and  to  me,  if  it's  an equity  
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1 issue,  it  goes  way beyond  demonstrating  that  you  

 
2 have  a pathway  for  all  students  to  take  advanced  

 
3 math  cou r se  work.  

 
4 So it  feels  like  this  will  be 

 
5 additional  work  that  won't  really  materialize  in t o 

 
6 something  necessarily  beneficial  or  changes  and 

 
7 practices  at  the  district  level  that  are  goi ng to  

 
8 impact  kids.  

 
9 MS. PODZIBA:  Tony?  

 
10 MR. EVERS: I  think  t he alternative  

 
11 proposal  is  a bit  more driving,  driving  us  to  the  

 
12 point  where  in  re gulations  we're  making  things  

 
13 that  are  not  anywhere  near  their  Congressional  

 
14 attempt,  such  as  ensuring  that  all  --  I'm  not  su r e 

 
15 if  we're  a state  that  is  in  this  category,  but  to  

 
16 ensure  that  all  s t ates  have  the  opportunity.  I  

 
17 don't  th i nk  states  can  ens ure  that.  

 
18 So that's  a problem.  I  think  it  would  

 
19 be better  for  us  to  deal  with  this  whole  thing  n 

 
20 Guidance,  but  tha t 's  my preference.  But  I  think  

 
21 this  alt ernative  proposal  i s not  so mething  I  can  
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1 support.  

 
2 MS.  PODZI BA:  Ok.  Let' s t ake  a 

 
3 fifteen - minute  br eak  and we'll  come back  and see  

 
4 where  we are.  So let's  reconvene  at  11:05.  

 
5 (Recess  taken.)  

 
6 MS. PODZIBA:  As soon  as  everyone's  

 
7 back  in  their  seats,  we'll  get  started.  

 
8 Alright,  so  I'm  going  to  sum up where  

 
9 we are  on this  issue  and  then  make a process  

 
10 proposal.  

 
11 So,  on Page 2 the  only  item  that  was 

 
12 flagged  was,  "is  more  advanced  than  the  

 
13 ass essment ".  And th er e was a suggestio n t o move 

 
14 that  into  Guidance,  and  Ri chard,  who flagged  it,  

 
15 is  ok  wi t h that  being  further  described  in  

 
16 Guidance  but  not  on the  regulation.  

 
17 So,  the  only  thing  that's  outstanding  

 
18 then  on this  issue  paper  is  Paragraph  4,  and the  

 
19 way I  understand  that  issue  is  that  there  is  a 

 
20 sense  that  its  intent  is  agreed  to  by  everyone,  

 
21 and there's  concern  that  there  not  be 

requirements  
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1 that  create  work  that  don't  get  at  the  intent  of  

 
2 i t.  And i f  t hat' s  a f ai r  arti cu latio n of  what's  

 
3 been  said,  I'm  going  to  propose  that  we move on to  

 
4 the  next  issue  paper  and then  we'll  come back  to  

 
5 this  in  the  hopes  that  offline  or  --  that  

 
6 creativity  emerges  as  peop l e think  about  how to  

 
7 accomplish  what  al l  of  you  actually  conceptually  

 
8 agree  should  happen.  Is  that  ok?  

 
9 Janel,  did  you  have  a comment before  we 

 
10 leave  th i s  issue?  

 
11 MS. GEORGE: Yeah,  so  I  just  had a 

 
12 quick  comment about  this,  and I  don't  want  to  

 
13 belabor  the  point,  because  I  do agree  that  it's  

 
14 clear  we all  agree  on the  intent  of  this  

 
15 pro vi sion.  It' s  a ver y nar ro w except io n,  and I  

 
16 think  that  those  who choose  to  exercise  this  

 
17 exception  can  show that  th ey are  re ally  acting  in  

 
18 compliance  with  the  spirit  of  Title  I,  which  is  

 
19 about  equity.  

 
20 As I  said,  I  do agree  that  there  is  

 
21 consensus  with  what  the  in t ent  of  t his  language  is  
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1 and again  don't  want  to  belabor  the  point  on that.  

 
2 MS. PODZIBA:  Thank  you.  

 
3 So again,  when we come back  to  this  

 
4 issue,  it  will  be around  Paragraph  4.  If  people  

 
5 get  some really  good  ideas  or  thoughts  about  how 

 
6 to  accomplish  what  people  are  looking  for,  we will  

 
7 hopefully  start  with  those  ideas.  

 
8 So Patrick,  in  looking  at  the  agenda,  I  

 
9 think  that  we are  ready  to  move to  Issue  5A.  

 
10 MR. ROONEY: Alright,  Issue  5A.  That  

 
11 was a very  good  discussion.  I  think  we set  th at  

 
12 up thinking  it  would  be one  of  the  quicker  

 
13 dis cussio ns.  Perhap s I  ca n do a littl e bi t  better  

 
14 job  describing,  hopefully  we can  ju mp into  the  

 
15 discussion  a litt l e more  quickly,  but  I  appreciate  

 
16 everyone's  comments  and  I  hope  we keep  good  

 
17 discussions  going.  Clearly  we're  generating  a lot  

 
18 of  discussion,  which  is  the  purpose.  

 
19 So Section  5A Issue  Paper  5A is  on 

 
20 including  English  learners  in  the  s t ate  assessment  

 
21 sys t ems.  And yo u r emember  t hat  the re  i s  5A and 
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1 5(b ) .  5B i s  specifical ly  arou nd Englis h language  

 
2 proficiency  tests.  So this  is  just  about  

 
3 including  English  learners  in  the  academic  

 
4 assessments  in  re ading  language  arts,  math  and 

 
5 science.  

 
6 I  remember  from  our  last  discussion  

 
7 there  was a lot  of  discussion  around  this  topic  

 
8 and  the  questions  that  we posed,  so  I  suspect  th at  

 
9 there  will  be lots  of  discussion  again.  I  

 
10 definitely  want  to  encourage  that.  

 
11 So from  the  first  discussion  we heard  a 

 
12 lot  about  there's  strong  interest  in  making  sure  

 
13 the  assessments  provide  valid  and reliable  re sul ts  

 
14 for  English  learners,  and,  I  think  it  was Tony  

 
15 that  mentioned  that  this  is  an area  that  states  

 
16 particularly  want  to  pay  at tention  to  that  there  

 
17 is  a strong  need  in  the  field  for  these  tests  for  

 
18 English  learners.  

 
19 We also  heard  from  several  of  you  that  

 
20 this  is  a very  diverse  group  of  students  with  ve r y  

 
21 different  language  needs  t hat  vary  tremendously  
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1 across  English  le arners;  t hat's  it's  not  a 

 
2 homogenous  population.  

 
3 Kenji  Hakuta  when he was here  talked  

 
4 about  native  language  translations  of  tests,  which  

 
5 can  be helpful  depending  upon  the  student's  

 
6 language  of  instruction  and  how much prior  

 
7 instruction  they' ve had in  their  nat ive  language.  

 
8 And he also  mentioned  that  there's  been  a lot  of  

 
9 recent  growth  in  efforts  to  support  bi - literacy  

 
10 for  English  learners  and  how that  may interact  or  
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11 interrelate  to  the  need  for  native  language  

 

12 
 

assessments.   

 

13 So based  on all  that  discussion,  we 

 
14 proposed  the  language  that  you  see  beginning  on 

 
15 Page 2 of  this  issue  paper.  I'm  going  to  walk  

 
16 through  a little  bit,  try  to  walk  through  all  of  

 
17 it,  because  I  think  that  makes sense,  and  then  we 

 
18 can  stop  for  discussion.  

 
19 So the  language  makes clear  that  

 
20 English  l earners  need  to  be provided  appropriate  

 
21 accommodations,  and  I  think  a point  Ron might  have 
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1 made the  last  time,  if  you  look  under  (f)(1),  

 
2 capital  A,  near  the  beginning  we changed  

 
3 "reasonable"  to  " appropriate,"  so  it's  

 
4 "appropriate  accommodations,"  because  that's  the  

 
5 language  that's  actually  in  ESSA. 

 
6 And then  we further  described  that  

 
7 "States  must  ensu r e that  English  learners  taking  

 
8 tests  wi t h accommodations  get  all  t he same 

 
9 benefits  as  other  students  taking  t he tests  

 
10 without  accommodations."  And this  bullet  

 
11 reiterates  sections  that  are  in  Title  VI  of  the  

 
12 Civil  Rights  Act.  "A  state  must  ensure  that  a 

 
13 student  who takes  an accommodated  form  of  the  te st  

 
14 can  still  use  the  results  for  all  the  same 

 
15 purposes  as  the  student  who takes  the  test  wi t hout  

 
16 accommodations;  that  there  is  no separate  result  

 
17 for  those  kids  ju st  because  they're  taking  the  

 
18 test  with  accommodations.  And that  is  capital  A,  

 
19 under  romanette  ii.  

 
20 And then,  next  the,  "State  has  to  

 
21 provide  a state - determined  definition  of  la nguages  
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1 present  to  a sign i ficant  extent,"  and we spe nt  a 

 
2 fair  bit  of  time  in  the  first  session  talking  

 
3 about  what  that  l anguage  meant.  

 
4 In  this  proposal  for  your  

 
5 consideration,  we left  that  specific  definition  up 

 
6 to  each  state,  but  we established  some criteria  

 
7 here  in  our  proposed  regulations  of  what  states  

 
8 had to  i nclude,  criteria  they  had to  include,  and  

 
9 required  that  the  state  identify  the  native  

 
10 languages  it  has,  the  native  language  tests  it  

 
11 has,  and those  for  which  it  thinks  it  needs  a 

 
12 native  language  translation  but  has  none  

 
13 available,  and then  ask  for  the  plan  for  how the  

 
14 state  is  going  to  make those  native  language  tests  

 
15 available.  

 
16 And the  state  has  discretion  to  

 
17 describe  what  it's  done  to  make every  effort  to  

 
18 have  those  tests  available  for  any  of  the  native  

 
19 languages  --  iden t ified  th at  it  needs,  including  

 
20 describing  why the  state  cannot  dev elop  such  

 
21 assessments,  and you  can  see  that  on the  top  of  
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1 Page 3.  It's  a little  hard  to  follow.  It's  

 
2 actually  the  capital  E is  where  we describe  that,  

 
3 under  number  3,  under  E on the  top  of  Page 3.  

 
4 And then  in  section  four  --  no,  that's  

 
5 section  three,  I'm  sorry,  we set  out  the  minimum 

 
6 criteria  the  state  must  fo l low  in  defining  what  it  

 
7 means to  be "sign i ficant  extent".  

 
8 And,  you  know,  as  we described,  as  I  

 
9 mentioned  a second  ago,  we didn't  define  this  

 
10 term,  we didn't  set  a threshold,  but  we provided  

 
11 some criteria  that  states  can  use  when they're  

 
12 thinking  about  how to  defi ne this  wi thin  their  

 
13 states,  which  we think  sets  a floor  for  what  the  

 
14 state  would  have  to  include,  but  allows  states  

 
15 discretion  to  fig ure  out  what  actually  makes sense  

 
16 in  their  context  and with  their  population.  

 
17 So,  we think  this  is  a reasonable  way 

 
18 to  try  to  take  into  account  the  needs  of  the  state  

 
19 and also  the  comments  we heard  in  the  first  

 
20 session.  

 
21 So we think  the  state  should  identify  
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1 the  language  that ' s most  commonly  spoken  other  

 
2 than  English  by  i t s English  learners,  and,  based  

 
3 on comments  from  a lot  of  you,  I  think  Lara,  

 
4 Thomas,  Leslie,  Aaron,  a lot  of  you  had the  same 

 
5 kind  of  comment,  they  should  think  about  the  

 
6 diversity  of  languages  spoken.  We think  that  it's  

 
7 important  that  the  state  consider  ot her  languages  

 
8 spoken  in  pockets  in  the  state.  So we tried  to  

 
9 make that  clear  in  our  des cription  that  you  

 
10 should  --  that  the  state  should  take  that  into  
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11 account  in  identi f ying  the  languages  that  are  

 

12 
 

present  
 

t o a sign i ficant  extent.   

 

13 With  that  I'll  stop  and  see  if  we want  

 
14 to  have  a discussion  on that aspect.  So,  you  

 
15 know,  it  covers  through  most  of  Page 3.  

 
16 MS. PODZIBA:  So I  will  open  up the  

 
17 floor  for  discussion.  

 
18 Delia.  

 
19 MS. POMPA: I'd  like  to  start  with  a 

 
20 couple  of  questions.  First,  and  you  may have  

 
21 answered  it  when you  talked  about  the  meaning  of  
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1 A,  "ensure  that  the  use  of  appropriate  

 
2 accommodations  do not  deny , "  blah,  blah,  blah.  

 
3 I  was being  hopeful  that  that  included  

 
4 access  to  instruction  in  t hat  langu age,  beca use  we 

 
5 did  talk  about  the  fact  that  it's  meaningless  to  

 
6 assess  a student  in  a language  if  he's  not  being  

 
7 instructed  in  that  language.  But  in  how you  

 
8 described  it,  you're  actually  not  talking  about  

 
9 t hat .  Ar e you?  

 
10 MR. ROONEY: I  don't  think  so,  but  can  

 
11 you  clarify  what  you  mean or  how you  would  try  to  

 
12 capture  t hat  with i n the  regulations?  

 
13 MS. POMPA: Well,  in  the  criteria  for  

 
14 developing  these  Native  Language  Assessments,  for  

 
15 example,  you  don't  talk  about  validity  or  you  

 
16 don't  ta l k about  aligning  t hem with  sta ndards.  I  

 
17 don't  know if  that's  because  you  think  it's  

 
18 connected  elsewhere  in  the  law,  but  it's  not  

 
19 specifically  stat ed here  t hat  if  yo u're  using  

 
20 native  language  assessments  they  should  also  be 

 
21 aligned  with  standards  and  there  should  be some 
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1 connection  to  instruction.  

 
2 MR. ROONEY: So to  the  first  point,  and  

 
3 if  you  look  at  on Page 2,  (f)(1),  where  we say  "in  

 
4 general,"  underlined,  at  the  very  top  of  Page 2,  

 
5 of  the  pr oposed  text.  

 
6 MS. POMPA: Mm- hmm. 

 
7 MR. ROONEY: So a state  must  include  
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8 English  learners  i n its  ac ademic  assessments   

 

9 
 

consistent  with  200.2,  which  that  lays  out  al l  
 

of  

 

10 the  requirements  --  

 
11 MS. POMPA: Ok.  

 
12 MR. ROONEY: --  that  the  test  be valid  

 
13 and reli able,  fol l ow the  pr incipals  of  Universal  

 
14 Design  for  Learning  and  ot her  aspects,  to  make 

 
15 sure  that  the  test  is  valid  and  reliable  for  all  

 
16 English  learners.  

 
17 MS. POMPA: Ok.  

 
18 MR. ROONEY: And then  the  rest  of  it  

 
19 that  follows  would  be,  you  know,  if  they  a native  

 
20 language  version  of  the  test,  it  would  have  to  

 
21 make sure  it's  meeting  here  what's  in  (f)(1)  about  
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1 the  test  being  valid  and  reliable  and other  

 
2 requirements  to  meet  the  national  professional  

 
3 testing  standards.  

 
4 MS. POMPA: Thank  you.  

 
5 The second  question  has  to  do with  the  

 
6 provision  that,  at  a minimum,  if  there  are  thirty  

 
7 percent  of  English  learners  in  a state  that  speak  

 
8 a single  language  that  the  issue  be considered.  

 
9 Do you  have  the  data  on what  language  that  would  

 
10 be in  how many states,  where  there  are  thirty  

 
11 percent  speakers?  

 
12 MR. ROONEY: So,  you  remember  the  last  

 
13 time  we had some supplemental  materials  that  were  

 
14 in  your  binders?  

 
15 MS. POMPA: Mm- hmm. 

 
16 MS. PODZIBA:  They're  in  your  binders  

 
17 agai n.  So i f  you look ,  t he lands cape of  the  

 
18 chart,  I'll  hold  it  up.  It's  very  small.  You 

 
19 can't  see  my copy.  But  it  shows  by  state  from  our  

 
20 most  recent  data  that  we have  available  at  

 
21 different  thresholds  what  languages  would  be 
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1 thirty  percent  of  the  population.  

 
2 So just  to  remind  you,  in  order  to  read  

 
3 this  chart,  you  have  to  look  at  the  state,  go ov er  
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4 pretty  far  along  t he thirty  percent,  and that  

 

5 
 

means at  least  thirty  percent  of  English  
 

learners  

 

6 in  the  state  speak  that  language.  

 
7 MS. POMPA: So really  it's  Spanish  and 

 
8 Yupi k?  I  mean,  we'r e not  talkin g abou t  a whole  

 
9 lot  of  languages.  

 
10 Ok,  I  just  wanted  to  clarify  that.  

 
11 Thank  you.  

 
12 MS. PODZIBA:  Ron? 

 
13 MR. HAGER: Hi,  Patrick,  and  thank  you  

 
14 for  including  the  appropriate  accommodations.  

 
15 Because  i t's  Engl i sh,  and maybe  this  

 
16 would  be covered  under  200.2,  Gener al  Criteria,  

 
17 but  I  mean,  there's  two  di f ferent  types  of  

 
18 accommodations  for  English  learners,  both  the  

 
19 accommodations  as  an English  learner,  like  you  

 
20 talked  about  how some of  the  assessments  have  the  

 
21 available  glossar i es  and ot her  types  of  things,  
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1 and then  we have  a whole  other  set  of  

 
2 accommodations  for  English  learners  who are  

 
3 students  with  disabilities.  

 
4 So when you  have  that  general  phrase  in  

 
5 B --  I'm  sorry,  A,  the  capital  A,  Appropriate  

 
6 Accommodations,  and maybe we should  clarify  bold  

 
7 type  --  I'm  asking  a question,  more  of  a 

 
8 clarification  type  question.  Is  there  somewhere  

 
9 else  that  would  r efer  to  the  accommodations  as  an 

 
10 English  learner  versus  as  a student  with  a 

 
11 disability,  or  do we need  to  have  both  referred  to  

 
12 here  or  somewhere  in  this  material?  

 
13 I  know we want  bot h to  be available,  

 
14 and they  are  available,  so  I  just  want  to,  you  

 
15 know,  clarify  how that  would  fit  in.  

 
16 MS. RIGLING:  What language  would  you  

 
17 propose?  

 
18 MR. HAGER: Maybe "appropriate  

 
19 accommodations  both  as  a s t udent  with  a 

disability  

 
20 as  applicable  and as  an English  learner".  In  

 
21 other  words,  I  would  put  in  both  here,  some 
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1 explicit  reference  to  both.  Or make the  reference  

 
2 appropriate  --  like  we did  in  the  math  thing,  

 
3 appropriate  accommodations  under  200.6,  maybe make 

 
4 the  reference  to  200.6,  and I  don't  know if  that  

 
5 would  cover  both  the  ELL and the  student  with  

 
6 dis abi lit y .  I  kno w i t  woul d cove r  th e student  

 
7 with  disability.  

 
8 MR. ROONEY: This  bullet  is  200.6.  So 

 
9 it  becomes  200.6(f).  So you've  got  200 A through  

 
10 E is  foc using  on assessments  for  st udents  with  

 
11 disabilities,  and then  (f)  is  assessments  for  

 
12 English  learners.  So they  end up being  the  same 

 
13 piece.  

 
14 MR. HAGER: Right.  

 
15 MR. ROONEY: Kay and  I  were  looking  at  

 
16 it  trying  to  figure  out  whether  the  appropriate  

 
17 accommodations  would  capture  the  need that  t his  is  

 
18 the  accommodation  that's  appropriate  for  the  

 
19 stu dent.  I t  doesn 't  say it 's  an acc ommodati on for  
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20 their  English  learners'  status.  It's  just  says  

 

21 
 

appropriate  accommodation.   
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1 So I'm  not  sure  whether  that  needs  to  
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2 be clarified  or  whether  that  would  be enough  on 

 
3 its  face  to  be clear,  that  it  would  be heard,  if  

 
4 you're  an English  learner  with  disabilities,  that  

 
5 it  would  cover  whatever  the  accommodation  is  

 
6 needed  for  the  student  to  take  the  test.  

 
7 MR. HAGER: Maybe say  something  like  

 
8 that  that  for  what ever  accommodations  would  be 

 

9 needed  to  take  the  test  for  that  individual  

 

10 
 

student.    

 

11  MS. POMPA: Well,  I  think  if  you  had 

 
12  somewhere  in  200.6  a clear  delineation  between  

 
13  accommodations  for  English  learners  and 

 
14  accommodations  for  children  with  disabilities,  

 
15  then  you  could  refer  to  it  elsewhere.  

 
16  You don't  have  to  repeat  it  each  time,  

 
17  but  it  has  to  be somewhere  that  there  are  two  

 
18  different  kinds  of  accommodations.  

 
19  MS. PODZIBA:  Lara,  is  your  point  on 

 
20  this  issue?  

21  MS. EVANGELISTA: Yes.  I  think  i t  
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1 could  be easily  confusing  in  terms  of  the  

 
2 accommodations  and I'm  also  wondering,  if  we don't  

 
3 clarify  t hat  we're  talking  about  two  groups  of  

 
4 students,  or  a group  and a subgroup,  and I'm  

 
5 wondering,  where  do people  --  I  mean,  is  it  in  the  

 
6 Guidance  document  where  there  are  specific  needs,  

 
7 specific  kinds  of  accommodations  are  given  to  

 
8 peopl e? I s tha t  somethin g tha t  goes i n the  

 
9 regulations  or  is  that  in  a Guidance  document,  in  

 
10 terms  of  the  extent  of  tim e,  dictionaries  or  

 
11 glo ssarie s? I s th at  somethin g we woul d include  

 
12 here  or  i n another  document?  

 
13 MS. PODZIBA:  Patrick.  

 
14 MR. ROONEY: So,  Lara,  to  your  point,  

 
15 that  is  not  something  the  Department  generally  

 
16 regulates  on.  We create  the  req uirement  that  

 
17 states  determine  the  appropriate  accommodations  

 
18 for  their  assessments.  We don't  regulate  on what  

 
19 those  accommodations  can  or  must  be,  that  we leave  

 
20 that  up to  the  state's  discretion  that,  as  they  

 
21 design  t heir  assessment  sy stem,  to  make  sure  that  
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1 they're  designing  the  test  to  be ac cessible,  and  

 
2 where  the  test  is n't  acces sible,  they're  

 
3 identifying  the  accommodations  kids  need  and then  

 
4 doing  the  appropriate  research  to  make  sure  that  

 
5 those  accommodations  are  appropriate  and pr ov i di ng 

 
6 guidance  to  IP  teams  on how to  select  the  

 
7 appropriate  accommodations.  

 
8 So generally  speaking,  identifying  

 
9 accommodations  that  are  available  would  be 

 
10 something  the  sta t e would  determine  and  it  would  

 
11 vary  from  one state  to  the  next.  They're  not  

 
12 necessarily  all  the  same accommodations  that  are  

 
13 provided  by  all  states.  There  are  some 

 
14 accommodations  that  I  would  imagine  most  states  

 
15 provide,  but  there  are  some that  may be unique  to  

 
16 one  state  versus  the  other,  and  it  may depend  upon 

 
17 what  the  test  is  measuring  and how they're  

 
18 measuring  it  on the  test.  

 
19 MS. EVANGELISTA: So then  I  wonder  i f  

 
20 we want  to  have  something  in  there,  like  

 
21 "appropriate  valid  accommodations"  or  
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1 "accommodations  based  on r esearch,"  or  you  know,  

 
2 for  these  groups  of  students,  I  just  think  

 
3 something  a little  bit  clearer.  But,  you  know,  to  

 
4 pick  and  choose  accommodations  --  I  don't  know.  I  

 
5 wonder  if  we need  to  be a l ittle  bit  more specific  

 
6 there  about  the  kinds  of  accommodations.  

 
7 MS. PODZIBA:  Richard,  is  your  comment 

 
8 on this  point?  

 
9 MR.  POHLMAN:  Yes.  I  actua lly  think  

 
10 that,  to  Ron's  original  idea,  as  well  as  what  Lara  

 
11 is  just  saying,  it  strikes  me as  something  that  

 
12 could  be better  explored  in  Guidance  and better  

 
13 articulated  through  Guidance  than  in  regulatory  

 
14 accommodations...  

 
15 So allowing  for  t he appropriate  

 
16 accommodation  category  to  be broadly  interpreted  

 
17 and then  for  states  to  be guided  to  include  both  

 
18 accommodations  available  f or  persons  with  

 
19 disabilities  but  also  ELL accommodations.  

 
20 It  just  seems to  make more sense  than  

 
21 to  over  regulate  or  over  proscribe  here  to  allow  
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1 the  state  for  the  flexibility  for  pr oviding  most  

 
2 amount  of  appropr i ate  regulations,  not  to  narrowly  

 
3 define  that  issue.  

 
4 MS. PODZIBA:  Ron? 

 
5 MR. HAGER: The first  thing  is  I  did  go 

 
6 through  and  try  to  find  an answer  to  Lara's  point,  

 
7 and  the  general  point  --  and  Delia's.  I see  

 
8 specifically  references  to  the  process  for  

 
9 determining  accommodations  for  students  with  

 
10 disabilities  as  a whole  process  spelled  out,  which  

 
11 we're  going  to  be getting  to  when we get  to  

 
12 question  4(a).  So there  has  to  be regulation  on a 

 
13 lot  of  that.  It's  just  a question  of  what  we'll  

 
14 say.  

 
15 But  the  i ssue  of  accommodations  for  

 
16 English  l earners,  I  didn't  see  any  r eference  to  

 
17 tha t  i n 200.6 .  So,  I  don't  know if  we necessar i ly  

 
18 have  to  have  a lot  of  detail  on that  one,  kind  of  

 
19 picking  up on your  point,  but  I  think  we should  

 
20 have  some referen ce to  accommodations  for  English  

 
21 learners  somewhere,  and  th at  would  seem to  make 
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1 the  most  sense  to  do it  here.  

 
2 So you  could  put  in  "appropriate  

 
3 accommodations  for  students  with  di sabilities  and  

 
4 other  appropriate  accommodations".  It  could  be 

 
5 something  that  open- ended,  but  I  think  we want  to  

 
6 have  some clarifi cation  th at  the  accommodation  
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7 phrase  has  got  two  different  groups  that  it  re f er s  

 

8 
 

to,  and  since  we're  using  it  here,  it  makes 
 

the  

 

9 
 

most  sense  to  me t o make that  clarification  
 

here.  

 

10 MS. PODZIBA:  Liz?  

 
11 MS. KING:  Yeah,  I  just  wanted  to  first  

 
12 make sure  that  when we're  r eferring  to  

 
13 accommodations  pr ovided  for  students  with  

 
14 disabilities  that  we're  specifically  making  

 
15 reference  to  those  accommodations  they're  el i gi bl e 

 
16 for,  under  civil  rights,  under  IDEA,  in  Section  

 
17 504  of  the  IDEA.  

 
18 MS. RIGLING:  I  think  Judy's  text,  it  

 
19 talks  about  paragraph  B in  this  section,  which  

 
20 talks  about  the  st udents  wi th  disabilities  who are  

 
21 eligible  for  the  accommodations.  To your  point,  
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1 Liz,  I  think  that  does  it.  

 
2 It  seems like  to  address  Ron's  point,  

 
3 there  needs  to  be something  before  the  discussion  

 
4 of  students  with  disabilities  about  

 
5 accommodations,  I  don't  kn ow the  ri ght  language,  

 
6 with  res pect  to  English  pr oficiency,  or  --  

 
7 MR. HAGER: Something  like  that.  

 
8 MS. PODZIBA:  Do others  have  comments  

 
9 on this  proposed  language  change?  

 
10 MR. RIGLING:  What abo ut  "with  respect  

 
11 to  their  status  as  an English  learner,"  and then  

 
12 maybe "a nd if  app l icable"?  

 
13 MS. JACKSON: So I'm  j ust  wondering,  

 
14 there  doesn't  seem to  note  anything  about  who is  

 
15 making  these  decisions.  So with  students  with  

 
16 disabilities  under  IDEA or  students  under  504 

 
17 plans,  it's  clear  who is  r esponsible  for  making  

 
18 these  decisions.  And I'm  not  saying  that  we need  

 
19 to  be pr escriptive  in  who i s responsible,  but  

 
20 there  should  be some clarification,  so  it's  not  

 
21 just  anyone  who speaks  Spanish  is  given  a 
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1 dictionary  or  a test  in  Spanish.  

 
2 It  just  seems to  me to  be very  vague  in  

 
3 a way that  is  open  for  lots  of  not  great  

 
4 practices.  

 
5 MS. PODZIBA:  Kay or  Patrick,  can  you  

 
6 revise  that  to  bring  in  that  issue,  or  is  it  

 
7 covered  somewhere  else?  

 
8 MR. ROONEY: So I  think  there  is  

 
9 guidance  to  the  data  for  504 that  is  released  on 

 
10 accommodations  for  English  learners.  I  don't  know 

 
11 how to  revise  that  point  in  this  Paragraph  A with  

 
12 respect  to  English  learners  in  particular,  since  

 
13 there  isn't  the  equivalent  of  an IEP  team  or  a 504 

 
14 plan  that  would  help.  

 
15 Do you  have  any  proposals?  

 
16 MS. JACKSON: I  don't  have  any  at  this  
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17 moment,  but  I  would  like  to  kind  of  flag  it  as  

forget  
 

18 
 

something  that  we shouldn't  just  completely  

 

19 
 

about  and  would  be open  to  discussing  with  

 

20 
 

somebody  else  who feels  like  they  had ideas  
 

on 
 

the  

 

21 
 

issue.    
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1 MS. PODZIBA:  Any other  comments  on 

 
2 this  proposed  revision?  Kerri?  

 
3 MS. BRIGGS: This  isn't  a new issue,  so  

 
4 there  has  to  be answers  on this  already.  States  

 
5 have  been  giving  Spanish  language  assessments  and 

 
6 others,  so  somewhere  this  information  exists.  

 
7 It's  just  maybe figuring  out  where  and  how to  

 
8 reference  it.  

 
9 MS. PODZIBA:  Is  there  anyone  for  whom 

 
10 this  language  even  --  yes,  Ron? 

 
11 MR. HAGER: Looking  at  what  you've  got  

 
12 written  there,  you  probably  could  t ake  out  "and  

 
13 other  appropriate  accommodations".  I  think  what  

 
14 we could  say  is  " f or  students  with  disabilities  in  

 
15 accordance  with,"  so  knock  out  that  "or".  

 
16 So we don't  want  to  add language.  It  

 
17 just  makes it  clear,  which  dealt  with  Lara's  

 
18 poi nt.  We alre ady  cover ed i t  i n 200.6 ,  so we j ust  

 
19 need  to  make a reference  to  students  with  

 
20 disabilities,  and that  does  it.  

 
21 MS. PODZIBA:  Janel?  
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1 MS.  GEORGE:  Sur e.  Jus t  t o be very  

 
2 clear,  I  wonder  if  we should  say  "if  applicable  

 
3 for  English  language  learners  with  disabilities,"  

 
4 instead  of  "students  with  disabilities".  

 
5 MS. PODZIBA:  Is  anyone  not  ok  with  

 
6 this  and Audrey's  point  outstanding?  

 
7 Delia,  yes.  

 
8 MS. POMPA: Could  I  reserve?  I'd  just  

 
9 like  to  find  a place  where  you  could  put  in  a 

 
10 specific  mention  of  English  learners  in  200.6,  

 
11 because  it  says  "other  acts,"  but  it's  not  very  

 
12 clear,  and  given  the  increase  in  this  population  

 
13 and the  importance  they  have  taken  on within  this  

 
14 law,  I  think  there  should  be some mention  of  

 
15 English  l earners  specifically.  

 
16 So I'm  willing  to  sort  of  talk  with  

 
17 folks  later  about  how that  could  be done.  It  

 
18 doesn't  have  to  be long,  just  a specific  mention.  

 
19 MR. ROONEY: Delia,  ar e you  re f erencing  

 
20 200.6(b)  where  we talk  about  --  

 
21 MS. POMPA: Two hundred  point  six.  
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1 MR. ROONEY: So this  is  200.6(f).  
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2 That's  where  this  full  issue  paper  will  fit  in  3 200. 6.

 I t  wil l  go --  

4 MS. POMPA: Right,  but  I'm  saying  you  

 
5 could  take  care  of  it  if  you put  it  in  the  General  

 
6 Introduction  in  200.6,  whi ch is  200.6(a).  

 
7 MS. RIGLING:  Something  --  

 
8 MS. PODZIBA:  Your  mic's  not  on.  

 
9 And thanks  for  reminding  me.  Could  

 
10  everybody  speak  a little  bit  more  into  the  mics  

 
11  because  t he audience  has  been saying  they've  been  

 
12  unable  to  hear.  

 
13  Sorry,  Kay.  

 
14  MS. RIGLING:  Delia,  are  you  

 
15  suggesting  --  it  would  be in  200.6(b).  Are  you  

 
16  suggesting  that  we add  something?  Right  now that  

 
17  section  talks  about  accommodations  for  students  

 
18  with  disabilities.  Could  we say  "including  

 
19  English  learners  with  disabilities"  to  make it  

 
20  clear  at  least  that  they  are  encompassed  

 
21  specifically  in  t hat  section?  
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1 MS. POMPA: I  was talking  about  A,  

 
2 which  in  general  talks  about  accommodations.  

 
3 Because  if  you  put  in  B,  it's  only  English  

 
4 learners  with  dis abilities,  and  a mention  of  

 
5 accommodations  for  English  learners  is  a very  

 
6 separate  kind  of  t hing  than  accommodations  for  

 
7 students  with  disabilities.  They  are  two  

 
8 different  kinds  of  accommodations.  

 
9 That's  why I  was saying,  if  you  could  

 
10 specify  them  under  A,  then  you  wouldn't  have  to  
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11 put  it  anywhere  else  because  you've  already  

 

12 
 

mentioned  it  ther e.   

 

13 MR. ROONEY: Just  for  others,  so  if  you  

 
14 look  at  the  package,  the  red - line  version  of  it,  

 
15 it  would  be on Page 12.  Line  5 is  where  we start  

 
16 200.6(a),  where  it  says  "s t udents  el igible  under  

 
17 IDEA and  other  acts".  So you're  talking  about  

 
18 adding  in  maybe a number  four  underneath  there  

 
19 that  woul d talk  about  English  learners?  

 
20 MS. POMPA: Yes.  

 
21 MS. PODZIBA:  Do you  want  to  do that  
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1 language  offline  and  bring  it  back?  

 
2 MS. POMPA: I'm  happy  to  do that.  

 
3 MR. ROONEY: I  think  that  would  work.  

 
4 MS. PODZIBA:  Alright,  let's  hear  some 

 
5 new issues  on this  package.  

 
6 Rita.  

 
7 MS. AHRENS: Thank  you.  

 
8 I  just  want  to  address  on Page 3 in  

 
9 terms  of  the  definition  of  "languages  to  a 

 
10 significant  extent,"  Section  D,  wher e it's  ta l k i ng 

 
11 about  the  thirty  percent  --  "considering  la nguages  

 
12 other  than  English  spoken  by  at  least  thirty  

 
13 percent  of  English  learners  in  the  state,"  I  would  

 
14 like  to  suggest  that  we actually  put  in  also  a 

 
15 population  threshold  there.  

 
16 If  you  look  at  states  like  California,  

 
17 which  is  extremely  diverse,  it  has,  you  know,  

 
18 twelve  percent  of  its  popu l ation  are  

 
19 Asian - American  Pacific - Islander  students,  not  a 

 
20 single  Asian - American  Pacific - Islander  language  

 
21 qualifies  under  t his  thirty - percent  rule.  
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1 So taking  a look,  for  example,  at  

 
2 Vietnamese  students,  that's  three  hundred  th ousand 

 
3 English  l anguage  l earners  who would  be denied  a 

 
4 language  assessment  in  the i r  native  language.  

 
5 And so  I  think  we have  to  consider  in  

 
6 these  regulations,  you  know,  large  states  with  

 
7 tremendous  diversity,  like  California,  which  would  

 
8 not  be impacted  by  this  threshold,  as  well  as  so me 

 
9 of  the  smaller  states  that  may have  thresholds  

 
10 larger  than  here,  where  they  have  t he majority  of  

 
11 the  stud ents  may be Spanish  speaking,  which  I  

 
12 think  is  about  seventy - five  to  eigh t y percent  in  

 
13 most  states.  

 
14 So under  that  scenario,  your  suggestion  

 
15 of  a thi r ty - percent  thresh old  I  thi nk really  

 
16 doesn't  address  the  needs  of  a lot  of  

 
17 English - language  learners  who are  not  Spanish  

 
18 speaking.  

 
19 So I  would  propose  that  we put  in  a 

 
20 five - thousand - percent  threshold.  As you  can  see  

 
21 in  here,  that  increases  the  number  of  languages  in  
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1 a number  of  states,  but  not  in  every  state.  And I  

 
2 think  when we're  t alking  about  serving  at  least  

 
3 five  thousand  of  your  English - language  learners  of  

 
4 the  particular  language,  that  is  not  a huge  

 
5 r equest.  I  want  you t o con side r  Ti tle  VI  which  

 
6 does  ask  that  we ensure  that  students  are  not  

 
7 discriminated  aga i nst  based  on race  and national  

 
8 ori gi n.  I  thin k we woul d come up agains t  a l ot  of  

 
9 Title  VI  complaints  if  this  threshold  were  so  

 
10 high.  

 
11 MS. PODZIBA:  So could  you  repeat  your  

 
12 proposal?  

 
13 MS. AHRENS: I  would  like  to  propose  a 

 
14 threshold  of  addi ng in  "fi ve thousa nd students"  

 
15 within  that  language.  

 
16 MS. PODZIBA:  So "consider  languages,"  

 
17 is that D?  Is  that  where  you ' re  proposing  that?  

 
18 MS. AHRENS: Yes,  correct.  

 
19 MS. PODZIBA:  "Consider  languages  

 
20 spoken  by  other  than  thirty  percent  of  English  

 
21 learners  in  the  s t ate,  or  f ive  thousand"  --  
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1 MS. RICKER:  "Five  thousand  students".  

 
2 MS. PODZIBA:  "Or  five  thousand  

 
3 students".  

 
4 Ok,  disc ussion  on that  proposal.  

 
5 Aaron?  

 
6 MR. PAYMENT: So I'd  be remiss  i f  I  

 
7 didn't  do a very  quick  primer  in  understanding,  as  

 
8 I  used  t he term  sovereignty  earlier,  and then  get  
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9 into  your  proposal,  because  I  think  our  issue  is  

 

10 
 

even  
 

more 
 

micro  than  that.   

 

11   
 

So when you  look  at  our  population,  
 

so  

 

12 I  used  the  term  sovereignty  earlier,  and  I  just  

 
13 threw  it  out  there,  state  sovereignty,  and our  

 
14 sovereignty  originates  --  it  predates  the  

 
15 Constitution  in  the  Northwest  Ordinance,  but  it's  

 
16 memorialized  in  the  Constitution  in  Article  1,  

 
17 Section  A,  Paragraph  3.  That  is  the  origin  also  

 
18 of  state  sovereignty,  and i t's  the  commerce cl ause 

 
19 that  its  to  regulate  commerce  with  f oreign  nat i ons  

 
20 among the  several  states  and  with  the  Indian  

 
21 tribes.  
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1 So we're  not  subordinate  to  states,  and  

 
2 sometimes  we have  to  remind  states  of  that,  but  we 

 
3 also  believe  that  we're  at  par  with  coordinations,  

 
4 and the  original  negotiations  and treaties  --  

 
5 because  we don't  do treaties  between  the  federal  

 
6 government  and the  state.  We do treaties  with  

 
7 foreign  nations.  So we're  at  par  with  the  foreign  

 
8 nat i on.  It' s  rei nforce d i n trea t ie s and court  

 
9 precedence,  and  I  also  referenced  last  time  the  

 
10 Executive  Order  of  the  president  is  to  do 

 
11 consultation.  

 
12 So our  sovereignty  is  at  par  or  

 
13 stronger  than  state  sovereignty,  according  to  

 
14 legal  precedence.  But  I  wanted  to  get  that  out.  

 
15 But  I  also  wanted  to  come back  to,  when 

 
16 we're  ta l king  abo ut  percen t ages  of  t he population,  

 
17 so  this  is  kind  of  a sensitive  issue  for  us,  too.  

 
18 We had nearly  ten  million  --  excuse  me.  I'm  not  

 
19 getting  choked  up.  It's  a cold.  It's  a cold  from  

 
20 last  time.  

 
21 We had  nearly  ten  million  American  
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1 Indians  in  what's  now North  America  prior  to  

 
2 i nt er vent i on.  Based on force d assimil at ion  

 
3 policies,  the  introduction  of  smallpox,  the  

 
4 reservation,  all  of  that,  i n nineteen  hundred  we 

 
5 were  only  a hundr ed thousand people.  And today  

 
6 we're  back  up to  close  to  five  million  again,  so  

 
7 we have  over  three  hundred  languages.  They're  

 
8 distinct  languages.  Within  t hose  languages  we 

 
9 have  hundreds  and  hundreds  of  dialects.  So,  the  

 
10 best  way to  have  other  people  understand  this  is,  

 
11 it's  like  French,  Spanish,  German.  Those  

 
12 languages  are  all  of  some origin  with  Latin,  but  

 
13 they're  very  distinct  and different.  

 
14 So when we start  slicing  up the  number,  

 
15 you  know,  we have  very  small  pockets  that  either  

 
16 speak  Ojibwe  or  Navajo,  or  the  different  languages  

 
17 in  this  country.  

 
18 So I'm  wondering  and I'm  concerned  

 
19 about  making  sure  that  that  we include  language.  

 
20 While  I  support  the  concept  that  you  bring  up,  

 
21 that  blocks  us  out  in  our  smaller  communities  
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1 where  we're  doing  language  instruction.  

 
2 My nation  has  for t y- three  thousand  
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3 people.   

 

4  
 

How 
 

many does  yours  have?  

 

5  
 

MS. 
 

HARPER: Ten thousand.  

 

6 MR. PAYMENT: Ten thousand?  And we're  

 
7 big  compared  to  other nations.  There's  some 

 
8 nations  that  only  have  a couple  hundred.  So we've  

 
9 got  to  find  the  right  language  that  doesn't  

 
10 unintentionally  put  us  out  of  the  game.  

 
11 MS. PODZIBA:  Are  you  on other  issues,  

 
12 or  on this  issue?  

 
13 MS. RICKER:  Nope,  this  one.  

 
14 MS. PODZIBA:  Mary  Cathryn.  

 
15 MS. RICKER:  Thanks.  

 
16 I  had  a question,  and  Delia  first  

 
17 brought  it  up as  well,  is  thirty  percent  a 

 
18 commonly - used  threshold  in  other  places,  and why? 

 
19 MR. ROONEY: So I  think  we were  trying  

 
20 to  come up with  some criteria  for  states  that  

 
21 seemed reasonable.  I  don't  know that  thirty  



DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the work product of the 
subcontractor. The Department has determined that the transcript contains errors, including typographical errors, errors in attribution, and other 
errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfortunately, the Department is unable to 
correct the vast majority of these errors because there is no recording or other reliable source that could be used to produce a more accurate 
transcript. Consequently, the Department is making this transcript publicly available, despite the errors, consistent with its prior commitment to 
make such a transcript available; but the Department cautions that in no case should it be relied upon for purposes of verbatim citation of 
statements made during negotiated rulemaking. 

 

 
 

1 percent  has  a par t icular  specific  threshold  where  

 
2 it  got  selected  other  than  it  seemed like  a 

 
3 reasonable  floor  t o set.  

 
4 Just  to  be clear,  this  would  not  

 
5 preclude  a state  f rom crea t ing  more 

 
6 Native - language  assessments  than  they  would  under  

 
7 these  criteria.  I'd  also  note  it  doesn't  require  

 
8 that  they  create  Native - language  assessments  under  

 
9 this  criteria.  It  establishes  that  this  is  how 

 
10 they  define  what  it  means to  have  a language  other  

 
11 than  English  to  a significant  extent,  and  then  

 
12 they  then  have  to  provide  information  about  what  

 
13 their  plan  is  to  provide  assessments  to  the  ex t ent  

 
14 they  don ' t  exist.  

 
15 So,  there  are  a couple  of  steps  that  

 
16 this  is  not  necessarily  the  sole  criteria  a state  

 
17 could  use.  They  could  adopt  other  cri t eria,  then  

 
18 create  additional  assessments  if  they  wanted  to.  
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19 We just  tried  to  create  --  when we formed  our   

 

20 
 

criteria  we tried  to  capture  the  di scussion  we 
 

had  

 

21 
 

in  the  last  meeting.   
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8 of  the  state's  LEAs,  or  by  a second  portion  of  

 

9 
 

groups  
 

of  kids  --  kids  in  the  state".   

 

10  
 

So it  did  try  to  think  about  pocke  
 

ts  

 

 
 

1 Also  to  Rita's  point,  I  appreciate  

 
2 you're  adding  in  the  number.  I  did  want  to  poi nt  

 
3 out  that  in  C,  right  above  D,  is  where  we tried  to  

 
4 accomplish  that  content  without  put t ing  a number.  

 
5 That's  i t 's  "lang uages  oth er  than  English  th at  are  

 
6 spoken  by  a signi f icant  portion  of  the  

 
7 participating  student  population  and  one or  move 
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of  
 

11 students  that  may exist  beyond  the  most  popular  

 
12 language  in  the  state  or  the  thirty  percent  th at ' s 

 
13 in  A and D.  So that  was our  initial  attempt  for  

 
14 the  discussion  on how to  try  to  capture  that  

 
15 content.  

 
16 So I  just  wanted  to  remind  people  that  

 
17 that  was there.  

 
18 MS. PODZIBA:  Audrey?  

 
19 MS. JACKSON: So with  regard  to  what  

 
20 you  just  said,  Patrick,  part  C,  I  was wondering  to  

 
21 whom is  that  being  reported  or  shared  wi th?  Is  
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1 that  just  to  the Department?  I'm  curi ous  about  

 
2 that.  

 
3 And then  I'm  also  just  wary  of  any  --  I  

 
4 appreciate  the  need  to  not  have  one specific  

 
5 number  t hreshold  in  part  because  a l anguage  spoken  

 
6 doesn't  necessarily  again  mean  the  best  language  

 
7 to  assess  in.  So,  I've  had  numer ous  Vietnamese  

 
8 students,  but  if  I  put  a t est  in  front  of  them  in  

 
9 Vietnamese,  even  though  th ey can  speak  

 
10 proficiently  with  their  family,  would  probably  

 
11 have  a much harder  time  than  in  English.  And 

 
12 likewise,  there  are  other  situations  where  

 
13 mandating  English  would  be an issue.  

 
14 So I  guess  I'm  curious  for  part  C if  

 
15 there  is  any  way to  clarify  who they  would  be 

 
16 reporting  to  and  to  consider  the  varied  I  guess  

 
17 needs  of  state,  both  for  small  states  and large  

 
18 states.  

 
19 And then  I  have  one other  question.  I  

 
20 don't  know if  this  is  an appropriate  time  to  ask  

 
21 i t.  It' s  about  thi s i ssue .  So I'l l  j us t  name it  
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1 and we can  table  it  if  needed.  

 
2 I'm  curious  with  regard  to  what  Leslie  

 
3 and Aaron  brought  out,  because  they  spoke  a lot  

 
4 about  exemptions  similar  to  Puerto  Rico  last  ti me 

 
5 that  we met,  and not  being  that  knowledgeable  on 

 
6 the  subj ect,  I  don't  necessarily  have any  

 
7 information  to  understand  why or  why it  would  not  

 
8 be considered  at  all  or  addressed,  but  it  was 

 
9 something  I  saw r eally  missing  from  this  piece,  

 
10 and I  would  just  like  to  learn  more  about  it.  

 
11 MS. PODZIBA:  So that's  on Page 4,  and  

 
12 we're  going  to  get  to  that  at  some point.  

 
13 Liz?  

 
14 MS. KING:  I  just  have  a drafting  

 
15 poi nt.  There' s  a lo t  of  othe r  th in gs t o say to  

 
16 make sure  that  these  are  the  right  numbers,  and I  

 
17 want  to  be responsive  of  very  small  communities  

 
18 and children,  as  well,  but  I  think  we need  to  say  

 
19 something  about  spoken  by  the  lesser  of  at  least  

 
20 thirty  percent  of  or  five  t housand,  just  because  

 
21 this  is  not  meant  to  create  a state  option  that  
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1 they  woul d choose,  either  t hirty  percent  or  five  

 
2 thousand  children,  that  it  would  be whichever  is  

 
3 smaller  for  that  state,  and to  reinforce  the  

 
4 point  that  thirty  percent  of  the  children  in  Rhode 

 
5 Island  is  a very  different  number  of  children  th an 

 
6 thirty  percent  of  children  in  California.  

 
7 And the  reason  for  not  having  --  to  

 
8 Audrey's  point,  certainly  we want  to  make sure  

 
9 that  dec i sions  ar ound  accommodations  are  

 
10 individualized  to  individual  children.  I  think  

 
11 that  continues  to  need  to  be an important  piece.  

 
12 But  also  to  say  that,  you  know,  there  

 
13 exists  a threshold  because  of  things  like  co st  and  

 
14 making  sure  that  you  have  a good  assessment  and 

 
15 all  of  that.  But  that's  about  the  number  of  

 
16 children  more  than  it  is  about  their  

 
17 representation  in  the  population.  

 
18 MS. PODZIBA:  Derrick?  

 
19 MR. CHAU: Patrick  made  the  r eference  

 
20 to  section  C,  which  talks  about  the  significant  

 
21 portion  of  the  participating  student  population  
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1 across  the  grade  levels,  so  I  really  do think  th at  

 
2 D is  pro bably  not  necessary,  because  that's  

 
3 referenced  in  C.  So that  would  get  us  away from  

 
4 setting  a certain  percentage.  And I  ju st  want  to  

 
5 emphasize  that,  at  the  top  of  Page 3 it  talks  

 
6 about  the  states  deciding  on which  assessments  --  

 
7 for  which  year  the  student  academic  assessments  

 
8 are  not  available  and  are  needed.  

 
9 And I  feel  like,  I  want  to  emphasize  

 
10 the  fact  that,  our  districts,  it's  in  their  

 
11 interest  to  advocate  for  some of  these  as sessments  

 
12 if  they  have  the  student  populations  in  

 
13 significant  numbers.  

 
14 So,  I  wor ry  that  by overregulating,  it  

 
15 might  actually  ta ke away resource.  

 
16 I  mean,  there's  an incentive  for  

 
17 districts,  from  the  district  perspective,  if  I  

 
18 have  a s i gnificant  populat i on of  Kor ean students  

 
19 in  LA,  which  we do,  who are  coming  in  already  

 
20 educated,  we would  be advocating  to  our  state  to  

 
21 ensure  that  we have  that  kind  of  assessment  for  
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1 those  students.  

 
2 So,  I  fe el  like,  by overregulating  and 

 
3 setting  some numbers,  it  mi ght  actually  make it  

 
4 more  difficult.  It  would  take  away resources,  and  

 
5 I  feel  like  we can  --  I  would  advocate  for  more 

 
6 state  aut onomy in  this  ins t ance,  because  this  is  

 
7 something  that  lo cal  distr i cts  would  be advocating  

 
8 for  on their  own.  

 
9 MS. PODZIBA:  Tony?  

 
10 MR. EVERS: Is  this  the  right  

 
11 dir ect ion?  Abs ol utel y .  I f  I  had a magi c wand,  

 
12 Congress  would  have  dumped that  whole  math  thing  

 
13 and  spent  more time  looking  at  this,  providing  

 
14 resources  for  this .  It' s  really  complex.  

 
15 I  can  tell  you,  and  I'll  just  --  a 

 
16 quick  story,  I  know you  probably  don't  want  to  

 
17 listen  to  stories,  but  five  years  ago or  six  years  

 
18 ago we worked  with  our  Hmong community  to  

 
19 translate  our  sta t e test.  We put  a lot  of  time  
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20 and effort  in.  We thought  it  was going  to  be 

 

21 
 

successful.   
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1 As it  turns  out,  at  least  in  Wisconsin,  

 
2 most  of  the  young  people,  the  kids  that  are  among 

 
3 the  households  speaking  it,  don't  spend  a lot  of  

 
4 time  writing  it  Hmong. And it  was pretty  much a 

 
5 failure,  and  the  Hmong community  came back  and 

 
6 said,  Stop  doing  t his.  It's  not  going  to  work.  

 
7 And so  we stopped  doing  it,  and  it's  worked  out,  8

 but...  

9 I  just  think  this  is  just  so  complex,  

 
10 and  I  understand  all  the  issues.  I  really  do.  I  

 
11 think  it's  critical.  But  by  gosh,  I  just  don't  

 
12 know if  we can  address  this  in  an appropriate,  

 
13 substantive  way t hrough  regulation.  

 
14 If  I  had  another  magic  wand,  I'd  say,  

 
15 All  that  innovation  testing  money you have  should  

 
16 be going  to  creating  these  tests  so  that  we can  

 
17 assist  districts  i n that  responsibility.  

 
18 So I'm  j ust  expressing  my concern,  my 

 
19 support,  but  I'm  telling  you  I  think  this  is  going  

 
20 to  be extraordinarily  difficult  to  accomplish  via  

 
21 regulations.  
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1 MS. PODZIBA:  Leslie?  

 
2 MS. HARPER: I  talked  at  the  last  

 
3 meeting  about  the  different  definitions  of  Engl i sh  

 
4 learners,  and  we have  a lot  of  different  

 
5 constituencies  sitting  around  the  t able  and we 

 
6 have  a lot  of  terminology  going on.  So one thing  

 
7 that  I  wanted  to  remind  people  about  was the  very  

 
8 distinct  definition  of  Native  American  languages.  

 
9 In  this  l aw,  Native  American  languages  

 
10 are  described  already  in  another title.  So when 

 
11 we're  going  back  and forth  talking  about  native  

 
12 languages  and  Native  American  languages,  there  are  

 
13 very  specific  pro t ections  that  are  Native  Amer i can 

 
14 languages  and  are  Native  American  l anguage  medium 

 
15 schools  already  hold  in  other  titles  of  this  law.  

 
16 And what  we're  talking  about  is  

 
17 aligning those  portions.  In  this  section  it's  B.  

 
18 If  we look  on page  twenty  of  the  red - line  piece,  

 
19 Line  1,  this  is  just  a small  point,  we can  cross  

 
20 out,  "slash  Alaska  Native  English  learners,"  

 
21 because  the  term  "Native  American  languages,"  as  
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1 defined  in  the  Ti t le  III  al ready  describes  and 

 
2 includes  Native  American  tribes,  Alaska  natives  

 
3 and Hawaiian  native  languages.  

 
4 So you  can  cross  out  "slash  Alaska  

 
5 native,"  because  otherwise  that  gets  to  be really  

 
6 exclusive  of  our  places  that  are  already  

 
7 protected.  

 
8 I  agree  with  the  proposal  to  strike  

 
9 paragraph  E,  "consider  languages  other  than  

 
10 English  spoken  by  at  least  thirty  percent  of  the  

 
11 English  learners  in  the  state".  This  affects  our  

 
12 native  American  tribal  populations,  quite  

 
13 negatively.  

 
14 Aaron  has  spoken  about  our  population  

 
15 depths  and regrowths  over  t he last  couple  of  

 
16 hundred  years,  and  we've  been working  on this  

 
17 issue  for  a while  and  have  been  told  that  we're  

 
18 statistically  insignificant.  We have  small  end 

 
19 siz e.  However ,  t o my l ocal  trib e at  home,  that  

 
20 has  not  been significant.  

 
21 This  is  highly  significant  in  that  our  
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1 tribal  education  department  and that  our  tri bes  in  

 
2 consultation  with  all  of  t he agencies  are  abl e to  

 
3 prioritize  our  educational  delivery  systems  in  our  

 
4 tribal  languages  in  a way t hat  is  comparable  to  

 
5 what  sta t es  are  producing.  Because  what  states  

 
6 are  doing  has  not  been  working.  

 
7 But  that  idea  of  thirty  percent,  if  we 

 
8 look  at  the  data  that  was presented  to  us,  the  

 
9 supplemental  data,  the  only  native  l anguage  that's  

 
10 represented  there  is  Eubic.  However,  I  can  as sure  

 
11 you  there  are  hun dreds  of  native  languages  being  

 
12 used  and  being  spoken  and  being  developed  for  

 
13 academic  content  delivery.  

 
14 We now have  seventeen  states  that  are  

 
15 participating  in  native  language  medium education.  

 
16 So,  we're  talking  about,  you  know,  a growing  

 
17 population  of  Native  American  language  medium 

 
18 schools.  

 
19 Also,  when we talk  about  this,  we're  

 
20 not  talk i ng about  all  Native  Americ an students.  

 
21 We're  ta l king  abo ut  native  language  --  Native  
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1 American  language  medium students.  So it's  a 

 
2 tiny,  tiny,  tiny  population  of  all  of  our  Native  

 
3 American  American  students  across  the  country.  

 
4 Most  of  our  Native  American  students  are  in  

 
5 English  medium schools,  but  we do have  places  

 
6 where  our  tribes  have  decided  to  provide  all  of  

 
7 the  academic  content  through  the  medium  of  a 

 
8 Native  American  language.  

 
9 So I  just  really  need  to  press  that  

 
10 definition  and  the  inclusion  of that .  Because  

 
11 again,  if  our  tribes  are  making  that  decision  and 

 
12 working  with  the  states  and working  with  ED here  

 
13 to  provi de these  programs  of  instruction,  and we 

 
14 have  made the  priority  to  provide  a program  of  

 
15 instruction  in  our  Native  American  language,  it  

 
16 doesn't  make  sense  to  be pr oviding  assessments  in  

 
17 English  language  of  any  of  our  content.  

 
18 So,  we just  want  to  --  we j ust  really  

 
19 want  to  stress  that,  you  know,  that  very  unique  

 
20 definition,  that  very  unique  relationship  and 

 
21 understand  that  that  definition  exists  already  and  
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1 that  we can  figure  out  ways  to  do these  

 
2 assessments.  

 
3 But  I  would  stay  strike  that  on Line  1.  

 
4 I'd  be f i ne with  striking  paragraph  B,  because  

 
5 that  "at  least  thirty  percent,"  you  know,  has  been 

 
6 addressed  in  part  C,  and we said  that.  

 
7 Or if  you  want  to  leave  it,  then  cross  

 
8 out,  on Line  7,  cross  out  "and,"  because  if  you  

 
9 put  "and , "  D,  "co nsider  la nguages  ot her  than  

 
10 English  spoken  by  at  least  thirty  percent  of  the  

 
11 English  learners  in  the  st ate,"  then  it  star t s to  

 
12 look  like,  Oh,  you  do all  this  "and",  you  know,  

 
13 provide  this  thirty  percent  threshold,  which  there  

 
14 are  no "and's"  in  any  of  the  previous  paragraphs.  

 
15 MS. PODZIBA:  Can I  take  up tho se 

 
16 proposals,  Leslie?  

 
17 MS. HARPER: Thank  you,  yes.  

 
18 MS. JACKSON: I  have  a quick  question.  

 
19 MS. PODZIBA:  Sure.  

 
20 MS. JACKSON: I  didn't  have  Issue  Paper  

 
21 Six  in  my binder,  and  so  then  we got  one from  the  
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1 back  table,  but  it  doesn't  have  the  same 

 
2 corresponding  pages.  So,  when I  go to  Page 20 

 
3 that's  not  there.  

 
4 Is  it  possible  to  get  a copy  of  what's  

 
5 in  the  bi nder.  

 
6 MS. PODZIBA:  So you  need  a red - line  

 
7 ver si on? Anybod y els e mis si ng that?  

 
8 MR. ROONEY: Sorry  about  that.  

 
9 I  will  say that  Leslie's  comments  that  
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10 she's  talking  about  are  all  actually  still  in  

 

11 
 

Issue  
 

Paper  5A also.   

 

12  
 

MS. PODZIBA:  Ok,  alright.   

 

13 MR. ROONEY: She was talking  about  on 

 
14 Page 3,  capital  B,  a little  bit  more than  halfway  

 
15 through,  the  end  of  that  where  it  talks  about  

 
16 "Native  American  slash  Alaska  Native  English  

 
17 learners,"  she  was suggesting  deleting  Alaska  

 
18 Nat i ve".  And the n furthe r  on --  

 
19 MS. PODZIBA:  Ok,  let's  take  that  one  

 
20 up first.  

 
21 Is  there  anyone  who has  a concern  about  
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1 deleting  "Alaska  Native"  from  that  sentence?  So 

 
2 that  it  would  read,  "who  were  not  born  in  the  

 
3 United  States  and Native  American  English  

 
4 learners".  

 
5 Yes? 

 
6 MR. PAYMENT: Principally  I  agr ee with  

 
7 what  she's  saying,  but  I  just  want  to  double -  check  

 
8 with  the  NCAI.  Because  I  know Al aska  natives  are  

 
9 very  sensitive  to  being  left  out,  and so  that  

 
10 might  have  been  drafted  for  that  purpose.  

 
11 But  I  agree  that  it's  already  provided,  

 
12 and so  when we have  to  modify  it  --  and  then  we're  

 
13 leaving  out  Hawaii,  Hawaiian  natives.  And so  

 
14 we're  moving  towa r ds  that.  

 
15 So I  think  that  her  language  does  --  

 
16 what  she's  proposing  does  it.  I  just  want  to  do 

 
17 one final  check,  and I  can  do it  today.  

 
18 MS. PODZIBA:  Ok.  

 
19 MR. PAYMENT: To make sure  we're  not  

 
20 unnecessarily  spending  a lot  of  time  on this.  

 
21 MS. PODZIBA:  Sure  tha t 's  fine.  
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1 Leslie?  

 
2 MS. HARPER: Ooo,  one point:  "Native  

 
3 American  language  medium."  

 
4 MR. PAYMENT: Yeah.  

 
5 MS. HARPER: Because  it's  different  

 
6 than  "Native  American  ELLs".  

 
7 "Native  American  language  medium 

 
8 students".  

 
9 MS. PODZIBA:  Not  "English  learners"?  

 
10 MS. HARPER: If  it  flows  any  better,  

 
11 you  can  say  "ELL's  who are  Native  American  

 
12 language  medium students".  

 
13 I  mean,  but  we want  to  be very  specific  

 
14 that  this  is  a co nsideration  for  Native  American  

 
15 language  medium students.  

 
16 MR. PAYMENT: It's  a narrower  

 
17 population.  

 
18 MS. PODZIBA:  Comments on that  

 
19 proposal?  

 
20 Janel.  

 
21 MS.  GEORGE:  Sur e.  And Aaro n,  I  know 
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1 you  said  that  you're  checking  the  statute.  I  

 
2 wonder  if  we could  just  cr oss - reference  the  

 
3 statute,  as  defined  in  the  statute  or  something.  

 
4 MS. PODZIBA:  I  didn't  understand  that  

 
5 you  were  checking  the statute.  I  thought  you  were  

 
6 checking  with  some people.  

 
7 But  does  citing  the  statute  solve  the  

 
8 problem?  

 
9 MR. PAYMENT: Yeah,  because  then  it  

 
10 should  be inclusive  of  Ala ska  natives  and Hawaii.  

 
11 MS. PODZIBA:  Kay,  are  you  checking  on 

 
12 that,  as  well?  

 
13 MS. HARPER: It's  NALA of  1990,  

 
14 109 - 477.  

 
15 MR. ROONEY: Sorry,  r epeat  that,  

 
16 Leslie.  

 
17 MS. HARPER: It's  the  Native  American  

 
18 Languages  Act  of  1990.  I  think  i ts  PL- 109- 477.  

 
19 I'm  looking  it  up right  now.  

 
20 MR. ROONEY: We're  looking  up the  

 
21 definition.  
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1 MS. RIGLING:  We understand  that  

 
2 there's  a definition  in  the  ESSA and it  says  

 
3 "Definition  of  Native  Americans  and Native  

 
4 American  language:  The term  Native  American  and 

 
5 Native  American  language  has the  sa me meaning  

 
6 given  those  terms  in  Section  103 of  the  Native  

 
7 American  Language  Act  of  1990".  

 
8 MR. ROONEY: So sorry,  your  point,  

 
9 Leslie,  then,  if  we just  used  that,  say  "Native  

 
10 American  and Native  American  language"  --  I  don't  

 
11 know how to  conclude  that  definition.  

 
12 Would  it  be "and  Native  American  

 
13 students  as  defined  in"  --  and  reference  that  la w? 

 
14 MS. HARPER: I  think  that  does  it.  

 
15 MS. PODZIBA:  So we will  get  th at  

 
16 cleaned  up and  get  the  precision  needed.  

 
17 MR. PAYMENT: So,  if  it  is  already  in  

 
18 the  new language,  all  you  have  to  reference  is  
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19 that  section  of  the  new language.   

 

20 
 

MS. PODZIBA:  
 

I  think  that's  what   

 

21 
 

they're  proposing  is  to  
 

re f erence  that  secti on 
 

of  
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1 the  ESSA. 

 
2 MS. RIGLING:  Eighty - one  O one.  

 
3 MS. PODZIBA:  Any other  comments  on 

 
4 this  issue?  

 
5 Aaron,  Derrick?  

 
6 Ok,  Aaron?  

 
7 MR. PAYMENT: So on the  issue  of  trying  

 
8 to  come up with  a percentage  --  

 
9 MS. PODZIBA:  No,  no,  I  want  to  hold  

 
10 off  on that  one.  

 
11 MR. PAYMENT: Oh,  ok.  Oh,  on the  

 
12 native  language.  

 
13 MS. PODZIBA:  I  just  want  to  stick  with  

 
14 this  one.  

 
15 Derrick.  

 
16 MR. CHAU: I  just  had  a clarifying  

 
17 quest i on.  Because ,  what  t hey broug ht  up around  

 
18 Native  American  languages  makes me t hink  of  our  

 
19 dual  emersion  programs  that  we have  in  many of  our  

 
20 schools,  where  st udents  are  not  Engl ish  learners,  

 
21 but  their  language  of  inst r uction  is  in  another  
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1 l anguage.  And I  kn ow i n tho se  insta nces i n those  

 
2 schools  they  have  been  requesting  translated  

 
3 versions  of  the  assessments,  as  well.  

 
4 So,  I'm  not  sure  if  that  exists  

 
5 somewhere  else  in  the  regulations.  It's  just  a 

 
6 clarifying  questi on,  becau se I  don't  know how th at  

 
7 might  be addressed,  because  it  soun ds like  it  

 
8 overlaps  with  some of  what  they  were  talking  

 
9 about.  

 
10 MR. ROONEY: Give  us  a second  to  look  

 
11 at  the  st atute.  

 
12 I  think  actually  the  Native  language  

 
13 translations  are  for  English  learne r s who have  

 
14 been  in  schools  for  less  than  three  years.  

 
15 MS. POMPA: It  falls  under  the  

 
16 accommodations.  

 
17 MR. CHAU: I  know that's  not  part  of  

 
18 what  this  regulation  is  dealing  with  when it  comes 

 
19 to  English  learners  and  assessment,  but  I  was ju st  

 
20 clarifying,  it  did  seem to  overlap  some of  what  

 
21 they  were  talking  about.  
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1 MR. ROONEY: Can we come back  to  that?  

 
2 We will  try  to  look  at  the  statute.  

 
3 MS.  PODZI BA:  Ok.  The othe r  proposa l,  

 
4 ther e is  a propos al  t o dele t e paragra ph D.  That's  

 
5 another  proposal  on the  table.  

 
6 And I'm  just  going  to  get  people  who 

 
7 haven't  had  a chance  to  speak.  

 
8 Alvin.  

 
9 MR. WILBANKS: I  just  have  a question  

 
10 in  reference  to  Page 3,  under  four.  It  gives  four  

 
11 t er ms.  Ther e are  thre e of  them .  One of  t hem I'm  

 
12 sure  of.  I  think  I  understand  what  that  means.  

 
13 And the  other  three  are "consider".  Are  those  

 
14 equal?  They appear  t o be parall el.  You'v e got  to  

 
15 do all  of  those,  or  is  the  first  one what  the  

 
16 state  has  to  do? Or what's  the  int erpretation  of  

 
17 this?  

 
18 MR. ROONEY: So,  A,  B,  C and  D all  come 

 
19 under  romanette  four.  

 
20 MR. WILBANKS: Four.  

 
21 MR. ROONEY: So the  state  at  a minimum 
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1 must  include  A,  B,  C and  D.  So they  must  include  

 
2 the  most  popular  language.  They  must  consider  

 
3 languages  other  than  as  spoken  by  a distinct  

 
4 population  of  English  learners.  They  must  

 
5 consider  languages  other  t han those  spoken  by  a 

 
6 portion  of  sitting  LEAs.  And they  must  consider  
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7 languages  other  t han English  spoken  by  at  least  

 

8 
 

thirty  percent.   

 

9 
 

So,  I  think  actually  that  might  
 

have  

 

10 been  to  Audrey's  point,  about  "and"  means that  A,  

 
11 B,  C,  and D all  apply  to  romanette  four.  

 
12 MR. WILBANKS: How does  that  factor  in  

 
13 with  the  student,  the  English  learner  that  comes 

 
14 in  for  less  than  a year?  They  have  three  years  

 
15 under  accountability,  but  i n terms  of  offering  

 
16 them  ass essments  in  their  l anguage,  how does  this  

 
17 play  in?  

 
18 MR. ROONEY: So,  Alvin,  your  question  

 
19 is  about  recently - arrived  English learners.  I  

 
20 want  to  make  sure  we're  not  completing  issues.  

 
21 A different  part  of  the  statute  says  
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1 that  stu dents  who are  recently  arrived,  they  have  

 
2 been  in  schools  in  the  United  States  for  less  th an 

 
3 a year,  have  to  take  the  math  and  science  test  if  

 
4 they're  in  a grade  that  gives  science.  And they  

 
5 can  be exempt  from  one  admi nistration  of  the  

 
6 Reading  Language  Arts  Test.  That  is  a separate  

 
7 piece  about  whether  states  can  have  Native  

 
8 language  assessments.  

 
9 This  pro vides  a permission  for  states  

 
10 to  have  Native  Language  tr anslations  for  students  

 
11 that  they  identify  they  need Native  language  

 
12 translations  for.  

 
13 So I  think,  if  the  state  we're  looking  

 
14 at  its  population,  they  would  include  

 
15 recently - arrived  English  learners  as  part  of  their  

 
16 determination  of  i f  they  have  a native  language  

 
17 translation,  or  t hat  they  don't,  or  think  they  

 
18 need  one,  which  is  what  this  section  is  trying  to  

 
19 get  at.  

 
20 MR. WILBANKS: So four  A,  B,  C,  D,  

 
21 doesn't  apply  to  t he English  learner  that  is  
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1 temporary?  

 
2 MR. ROONEY: It  does.  It  applies  to  

 
3 all  students.  It  doesn't  --  what  do you  mean by  

 
4 "temporary"?  

 
5 A recently - arrived  student  could  be 

 
6 exempt  from  that  f irst  admi nistration  of  the  

 
7 Reading  Language  Arts  Test,  but  the  state  could  

 
8 decide  to  assess  that  student,  and  if  they  had a 

 
9 native  language  translation,  that  student  could  

 
10 take  the  native  l anguage  translation.  

 
11 MS. PODZIBA:  Ryan? 

 
12 MR. RUELAS: I  was just  kind  of  going  

 
13 along  with  what  Leslie  was saying  and what  you  

 
14 were  talking  about  with  regards  to  this  area  and 

 
15 area  D,  " consider  the  languages  oth er  than  

 
16 English".  

 
17 I  do think  we should  eliminate  the  

 
18 numbers  themselves,  thirty  percent  or  five  

 
19 t housand.  That  i n i tsel f  wi ll  allo w more  

 
20 flexibility  at  the  state  l evel.  

 
21 MS. PODZIBA:  So you're  supporting  the  
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1 proposal  to  delete  D? 

 
2 MR. RUELAS: Yes.  

 
3 MS.  PODZI BA:  Ok.  Let' s hear  fro m some 

 
4 others.  

 
5 Rita?  

 
6 MS. AHRENS: I'm  concerned  about  the  

 
7 proposal  to  delete  D entirely,  because  as  I  said,  

 
8 parents  of  English  language  learner s,  who are  

 
9 thought  in  the  majority,  you  know,  we have  an 

 
10 obligation  to  ens ure  that  t he stude nts  are  

 
11 meaningfully  participating  in  both  i nstruction  and 

 
12 assessments.  

 
13 We have  seen  that  there  is  inadequate  

 
14 instruction  of  our  English  language  learners  based  

 
15 on the  graduation  rates  that  we have  across  the  

 
16 nat i on.  I' m conc erne d t hat,  yo u know,  we' r e not  

 
17 providing  enough  guidance  t hat  would  lead  to  this  

 
18 more  appropriate  and  meaningful  participation  of  

 
19 English  language  learners.  

 
20 I  think  that,  you  know,  for  D,  we're  

 
21 looking  at  a criteria  that  the  state  should  
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1 consi der.  It' s  not  mandato ry  tha t  th ey  must  

 
2 create  a native - language  instruction  with  these  

 
3 t hr eshold s.  It' s  merel y  provi din g the m Guidance  

 
4 that  will  say,  Hey,  this  is  a threshold  you  should  

 
5 consider  because  it's  meaningful,  right?  

 
6 So the  state  doesn't  have  to  create  

 
7 that  language  assessment,  and  so  I  don't  think  

 
8 it's  an undue  burden  to  ask  states  to  consider  a 

 
9 language  that  hits  a certa i n threshold.  

 
10 I  would  prefer  to  keep  this  in,  because  

 
11 the  idea  that,  you  know,  we can  look  at  the  

 
12 district - level  concentrations  isn't  sufficient,  

 
13 because  I  don't  want  districts  to  have  to  lobby  

 
14 the  state  to  say,  Hey,  you  know,  our  district  has  

 
15 a lot  of  people  speaking  a specific  language.  

 
16 It's  a s t ate  responsibility  to  ensure,  

 
17 you  know,  that  all  students  within  the  state  are  

 
18 being  able  to  participate  in  the  state  

 
19 ass essment s.  So th e s t at e nee ds  t o pro vi de and  

 
20 identify  which  la nguages  i t 's  going  to  consider,.  

 
21 And this  might  be something  for  later,  
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1 but  eventually  I  do want  to  hit  another  point  on 

 
2 the  page,  on Page 3.  

 
3 MS. PODZIBA:  Ok,  let's  see  if  we can  

 
4 get  more  comments  on this.  

 
5 Tony?  

 
6 MR. EVERS: Are  you  just  talking  about  

 
7 D now? 

 
8 MS. PODZIBA:  Yes.  

 
9 MR. EVERS: I'll  pass.  

 
10 MS. PODZIBA:  Aaron.  

 
11 MR. PAYMENT: So I  think  we found  some 

 
12 solution  to  the  native  lan guage  one.  

 
13 But  I'll  hit  on first,  so  it  seems to  

 
14 me like  the  solution  is  somewhere  in  either  a 

 
15 percentage  or  a number  threshold  in  the  di s t r i c t,  

 
16 and that  might  se em burdensome,  because  when we 

 
17 add thirty  percent,  that  j ust  leaves  out  more 

 
18 people  t han it  includes.  

 
19 You know,  I'm  cognizant  of  the  fact  

 
20 because  I  watch  national  politics  alot,  and who's  

 
21 going  to  get  elected,  and  I  know you  need  thirty  
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1 percent  of  vote  to  get  elected  --  thirty  percent  

 
2 of  the  Latino  vote  to  get  elected  president.  But  

 
3 there  are  many,  many more people  than  Latinos  in  

 
4 the  country,  including  the  indigenous  population.  

 
5 So I  don't  know how appropriate  it  is  

 
6 for  us  to  number  to  pick,  a percentage,  based  on 

 
7 which  population  are  we accommodating.  So maybe 

 
8 it's  a percentage  of  --  because  it  has  to  be 

 
9 reasonable,  a per centage  of  the  district.  

 
10 So I  think  that  would  address  your  

 
11 concer n.  That  would  probab ly  addres s our  concer n.  

 
12 Then when we're  ready  I  think  we have  some 

 
13 proposed  language  on the  native  --  because  we did  

 
14 get  feed back  that  "Alaska  natives  is  essenti al"  to  

 
15 keeping  us  on target  on that  one.  

 
16 MS. PODZIBA:  Ok,  so  why don't  you  just  

 
17 tell  us  that.  

 
18 MR. PAYMENT: So Native  American  --  

 
19 MS. KING:  What your  offer  is.  

 
20 MR. PAYMENT: "Native  American  as  

 
21 defined  in  Section  103  of  NALA,  which  includes  
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1 Native  American,  Alaska  Native,  Native  Hawaiian  or  

 
2 Native  American  Pacific  Islander  languages".  

 
3 That's  the  final  two  in  those  two.  

 
4 So I  think  it  is  important  because  too  

 
5 often  we' re  the  i nvisible minority.  We're  the  

 
6 fraction  of  the  f r action,  and  then  unless  it's  

 
7 specifically  stat ed and  cl ear,  even  though  I  agree  

 
8 with  Leslie  that  it's  reference  in  the  previous  

 
9 law  and  in  the  new law,  I  t hink  it  needs  to  be 

 
10 made cle ar  by  inc l uding  the  language  assessment.  

 
11 MS. PODZIBA:  Could  you  pass  that  up 

 
12 this  way and we'll  get  it  typed  in.  

 
13 Does anyone  have  a problem  with  what  

 
14 Aaron  read  out?  

 
15 So we can  get  that  in  the r e.  

 
16 Kerri?  

 
17 MS. BRIGGS: Not  a problem,  just  want  

 
18 to  make sure  it  gets  put  in  the  right  place.  

 
19 This  seemed like  a really  very  nuanced  

 
20 pro v i s ion.  I s  the re  a more genera l  pla ce where  

 
21 this  is  published  for  students  and  it  first  gets  
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1 referenced,  that  would  be t he most  appropriate  

 
2 place?  

 
3 I  think  i n probably  flipping  through  

 
4 the  whole  section  of  the  reg  --  I  was flipping  

 
5 through  and  trying  to  see  if  there  is  a better  

 
6 focus.  

 
7 MS. PODZIBA:  How about  for  the  time  

 
8 being  we put  here,  and  as  we go through  the  

 
9 package,  if  there's  a better  place  to  put  it,  we 

 
10 can  do that.  

 
11 So we're  still  on paragraph  D.  There  

 
12 are multiple  proposals.  There  are  proposals  to  

 
13 strike  it.  There  is  a proposal  to  add  five  

 
14 t housand.  There' s  a prop osa l  t o inc or porat e it  

 
15 somehow in  C.  We're  still  talking  about  that.  
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16 Liz?   

 

17 
 

MS. KING:  
 

I  just  wanted  to  reinforce  

 

18 what  Rita  said  and  sort  of  say  that  I  think  we see  

 
19 this  as  an opportunity  to  help  states,  districts  

 
20 and scho ols  meet  t heir  nondiscrimination  

 
21 responsibilities  under  Title  VI.  
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1 The hope,  and I  r ealize  certainly  the  

 
2 tension  here,  the  hope  would  be that  this  would  

 
3 encourage  the  availability  of  more  native  language  

 
4 assessments,  so  t hat  more  children  for  whom this  

 
5 is  the  appropriate  accommodation  would  have  access  

 
6 to  that  accommodation.  

 
7 I  heard  a concern  that  this  would  

 
8 reduce  the  availability  of  native  language  

 
9 assessments  and  would  like  to  have  more of  an 

 
10 explanation  for  t hat,  and  just  also  to  remember  

 
11 and remind  us  all  again  that  this  is  about  

 
12 providing  accommodations  t hat  a chi l d is  entitled  

 
13 to  so  that  they  have  access  to  the  content  in  the  

 
14 school.  

 
15 MS. PODZIBA:  Delia.  

 
16 MS. POMPA: I  would  like  to  remind  us  

 
17 that  the  Department  responded  to  our  conversation  

 
18 last  time  that  we wanted  criteria.  

 
19 As you  al l  recall,  this  provision  has  

 
20 been  in  place  for  many,  many,  many years,  and the  

 
21 states  have  not  taken  advantage  of  it.  And this  I  
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1 think  is  what  we asked  the  Department  for.  It's  

 
2 cri t er ia.  I t  does n't  sa y s ta te s hav e t o do it.  

 
3 It  gives  them  some specific  criteria  for  how they  

 
4 should  consider  whether  they  should  be 

 
5 establishing  these  tests.  It  gives  them  

 
6 something  --  guide  posts  to  consider  it.  

 
7 So I  am happy  with  this  language.  I  am 

 
8 happy  with  leaving  D as  it  is  and leaving  it  in  

 
9 place.  

 
10 As a reminder  that  this  is  a way to  

 
11 move districts  --  excuse  me,  not  districts,  

 
12 sta t es.  Thi s  is  a stat e r esponsib il ity ,  not  a 

 
13 district  responsibility.  So we should  accept  this  

 
14 as what  i t  is .  It' s  not  a mandat e t o anybo dy.  It  

 
15 is  a remi nder  of  t heir  responsibility,  the  state's  

 
16 responsibility  to  children  to  have  t he appropriate  

 
17 accommodations.  

 
18 MS. PODZIBA:  Marcus?  

 
19 MR. CHEEKS: So,  one  of  the  fears  that  
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20 I  have  i s ,  working  with  sc hool  districts  on 

 

21 
 

continuous  bases,  a lot  of  times  they're  
 

looking  
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1 for  the  minimum  threshold,  and  they  stop  at  that  

 
2 threshold  and  take  no acti on below  it.  

 
3 So,  adding  numbers  to  quantify  a number  

 
4 of  langu ages  will  I  think  i nadvertently  cause  

 
5 districts  to  not  deal  with  the  one  child  that  has  

 
6 the  lang uage  that's  not  English.  7 

8 So,  I  think  the  proposal  to  remove  D 

 
9 has  been  placed  t here,  specifically  if  we're  going  

 
10 to  tie  numbers  in  the  tune  of  specifics  where  fi ve 

 
11 thousand,  ten  per cent,  bec ause  at  some point  in  

 
12 time,  particularly  in  smaller  states,  those  

 
13 numbers  would  fall  below  that  and  no action  would  

 
14 be taken.  

 
15 So I  thi nk the  pr eceding  elements,  you  

 
16 know,  really  point  states  to  how they  can  address  

 
17 who those  significant  populations  are,  with  gi vi ng 

 
18 still  the  same room to  not  leave  the  one,  two,  

 
19 three  smaller  numbers  of  children  on an isla nd by  

 
20 themselves,  and  where  no action  is  taken  at  all.  

 
21 MS. PODZIBA:  Ryan? 
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1 MR.  RUELAS:  Sorry ,  no.  

 
2 MS.  PODZI BA:  Di d you want  t o comment,  

 
3 Lynn?  

 
4 MS.  GOSS:  I  was ju st  goin g t o support  

 
5 taking  the  numbers  out  of  letter  D,  as  well,  if  

 
6 not  striking  it  al l  together.  

 
7 MS. PODZIBA:  Kay? 

 
8 MS. RIGLING:  I  just  want  to  reenforce  

 
9 what  Delia  said  about  what  we're  actually  looking  

 
10  at  in  th i s  particular  section.  

 
11  It  has  nothing  to  do with  an LEA's  

 
12  responsibility  to  appropriately  serve  all  of  its  

 
13  English  l earners  with  all  of  the  in struction  and 

 
14  supports  that  they're  entitled  to.  

 
15  This  is  a specific  provision  about  a 

 
16  state  re quirement  to  receive  Title  I  funds,  to  

 
17  provide  a statewide  assessment  system.  

 
18  In  this  particular  case,  in  addition  to  

 
19  making  sure  that  that  system  has  appropriate  

 
20  accommodations  for  English  learners,  this  is  a 

 
21  specific  provision  about  l ooking  at  the  languages  
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1 that  exist  in  the  population  of  the  states  and,  as  

 
2 this  criterion  ta l ks  about  also,  significant  

 
3 portions  within  the  state,  and  to  determine  

 
4 whether  the  state  has  made its  best  effort  to  

 
5 provide  native  language  assessments  with  respect  

 
6 to  those  populations.  

 
7 So it's  a pretty  narrow,  in  a way,  

 
8 r equi r ement.  It' s  l im i te d t o s t at e assessm ent  

 
9 systems  and within  that  nat ive  language  

 
10 assessments.  

 
11 So it's  not  going  as  far  as  some of  the  

 
12 discussion  about  how we as sess  Engl i sh  learn ers  in  

 
13 their  native  language,  maybe at  the  district  

 
14 level,  or  what  in struction  and what  services  we 

 
15 need  to  provide  them  in  order  to  meet  the  civil  

 
16 rights  requirements.  

 
17 MS. PODZIBA:  Ok.  

 
18 Would  there  be di ssent  from  deleting  

 
19 paragraph  D? 

 
20 MS. AHRENS: Yes.  

 
21 MS. PODZIBA:  Ok,  I'm  just  asking  the  
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1 question.  

 
2 Would  be there  dissent  from  leaving  

 
3 paragraph  D in  and  adding  the  five  thousand  

 
4 student  component?  Would  there  be dissent  from  

 
5 that?  

 
6 MS. GOSS: Yes.  

 
7 MS.  PODZI BA:  Ok.  Would t her e be 

 
8 dissent  from  leaving  the  paragraph  in  as  written?  

 
9 Yes? 

 
10 Ok,  so  let's  just  mark  this  as  

 
11 out st andi ng.  I  thin k we'v e had a ful l  dis cussion  

 
12 of  it,  and we'll  keep  going.  

 
13 Patrick,  could  you  take  us  through  the  

 
14 next  section  of  this.  

 
15 MR. ROONEY: I  think  Rich  has  a comment 

 
16 he wanted  to  make.  

 
17 MS. BRIGGS: Are  we moving  off  this  

 
18 issue  paper?  

 
19 MS. PODZIBA:  No,  we're  moving  further  

 
20 into  it.  Just  off  D.  

 
21 MR. POHLMAN: Very  good.  I  thought  you  
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1 were  moving  off  the  issue  paper.  

 
2 One other  thing  I  wanted  to  say,  mine  

 
3 is  actually  quick  --  

 
4 MS. PODZIBA:  Wait,  are  you  going  to  

 
5 talk  about  something  else  in  the  issue  paper?  

 
6 MR. POHLMAN: Yup.  

 
7 MS. PODZIBA:  Alright,  so  I'm  going  to  

 
8 ask  Patrick  to  present  it  first,  and then  we'll  

 
9 open  it  up for  discussion.  

 
10 MR. EVERS: Are  we leaving  this  one?  

 
11 MS. PODZIBA:  We're  leaving  D.  We're  

 
12 leaving  paragraph  D.  

 
13 MR. POHLMAN: My issue  is  actually  on 

 
14 Page 2.  

 
15 MS. PODZIBA:  Patrick,  maybe take  us  

 
16 through  the  rest  of  the  paper  and  we'll  open  up 

 
17 discussion  by  page.  

 
18 MR. ROONEY: That's  great.  I  was 

 
19 actually  going  to  flag  for  everyone  that  I  wasn't  

 
20 planning  to  walk  through  the  rest  of  what's  here  

 
21 in  Issue  Paper  5A,  because  the  rest  of  the  
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1 language  is  essentially  just  making  technical  

 
2 changes  to  what  is  in  the  existing  regulations  

 
3 where  we added  in  new statutory  citations.  

 
4 I  don't  know that  it's  worth  walking  

 
5 t hr ough.  I' m happy t o answer  ques t i ons i f  people  

 
6 have  them,  but  there  is  nothing  in  particular  th at  

 
7 I  wanted  to  flag  and to  discuss  with  this  group.  

 
8 So I'm  happy  to  go back  at  any  point.  

 
9 MS. PODZIBA:  So the  whole  paper  is  

 
10 open  for  discussion.  New issues.  

 
11 Richard,  Page 2.  

 
12 MR.  POHLMAN:  Sur e.  I  am jus t  wonder i ng 

 
13 if  there's  a space  in  Guidance,  under  F(b)  there,  

 
14 "to  the  extent  practicable".  

 
15 When you  talk  about  mastery  of  skills,  

 
16 one  thing  we mentioned  before  was the  use  of  

 
17 growth,  increasing  use  of  growth  against  academic  

 
18 content  areas,  and  if  ther e's  an option  within  

 
19 Guidance  to  at  least  go back  and  emphasize  that  

 
20 states  should  also  be cons i dering  measures  of  

 
21 growth  as  well  as  mastery  of  skills,  as  far  as  
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1 proficiency  and growth.  

 
2 But  I  don't  know,  maybe I'm  missing  

 
3 something,  but...  

 
4 MS.  PODZI BA:  Ok.  New i ssu e,  Rita?  

 
5 MS. AHRENS: On Page 3,  it  is  I  guess  

 
6 in  red,  under  number  three,  "As  app l icable  an 

 
7 explanation  the  r eason  the  state  has  not  been  abl e 

 
8 to  complete  the  development  of  such  assessments  

 
9 despite  making  every  effort..."  I  would  like  to  
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10 add  to  that  a timeline  for  when the  state  will  

 

11 
 

address  the  
 

outstanding  issues  with  
 

the   

 

12 
 

development  
 

of  such  assessments.    

 

13 MS. PODZIBA:  Could  you  repeat  t hat  

 
14 proposal?  

 
15 MS.  AHRENS:  Sur e.  It' s  i n number  

 
16 t hr ee.  It' s  j ust  addin g a timelin e for  address ing  

 
17 the  --  a timeline  or  strategy  for  addressing  the  

 
18 lack  of  t hose  assessments.  

 
19 MR. ROONEY: And Rita  I  think,  if  you  

 
20 read,  so  one,  two  and three  fit  toge t her.  So you  

 
21 look  right  above  it.  And number  one is  the  



DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the work product of the 
subcontractor. The Department has determined that the transcript contains errors, including typographical errors, errors in attribution, and other 
errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfortunately, the Department is unable to 
correct the vast majority of these errors because there is no recording or other reliable source that could be used to produce a more accurate 
transcript. Consequently, the Department is making this transcript publicly available, despite the errors, consistent with its prior commitment to 
make such a transcript available; but the Department cautions that in no case should it be relied upon for purposes of verbatim citation of 
statements made during negotiated rulemaking. 

 

 
 

1 state's  plan  and timeline.  And then  number  two  is  

 
2 the  desc r iption  of  the  pro cess  toge t her  input.  

 
3 And then  the  three  is  the  explanation  provided.  

 
4 They  can't  do it  i f  they  say,  or  --  you  

 
5 know,  for  whatever  reason  t hey  cann ot  develop  

 
6 assessments  in  those  langu ages  that  they  are  

 
7 present  to  a sign i ficant  extent,  as  defined  by  the  

 
8 state,  then  the  state  has  to  describe  the  reason  

 
9 for  that.  

 
10 But  --  

 
11 MS. AHRENS: Yeah,  I  wasn't  sure  if  

 
12 number  one,  because  it's  the  same --  because  it  

 
13 was number  one applied  to  number  t hree.  So I  

 
14 wanted  that  clarity.  

 
15 MR. ROONEY: Well,  I  think  the  way we 

 
16 wrote  this  would  be,  for  your  proposal,  for  your  

 
17 discussion  would  be,  first  the  state  identifies  

 
18 the  languages  that  are  pre sent  for  which  languages  

 
19 translated  tests  are  not  available.  And then  they  

 
20 have  to  develop  --  they  have  to  describe  the  plan  

 
21 and timeline  for  developing  those  assessments  that  
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1 they  have  identified  and t he description  for  how 

 
2 they're  going  to  gather  input  on that.  

 
3 And in  the  case  that  they  cannot,  

 
4 they're  unable  to  complete  develop  of  such  

 
5 assessments,  despite  making  every  ef fort,  I  think  

 
6 that  would  be their  answer.  They  wouldn't  have  a 

 
7 plan  and  timeline  for  doing  it,  because  they  would  

 
8 say  "we're  unable  to,"  and  "here's  the  efforts  we 

 
9 made and here's  why we cannot  do it".  

 
10 MS. AHRENS: Can we then  amend it  to  

 
11 say  that  the  state  will  provide  a strategy  for  how 

 
12 they  will  appropriately  accommodate  those  

 
13 students,  which,  i f  they're  not  bei ng given  those  

 
14 assessments,  there  has  to  be some sort  of  st r at egy 

 
15 to  address  those  students'  needs  in  terms  of  

 
16 assessment  accommodations.  

 
17 MS. PODZIBA:  Patrick?  

 
18 MR. ROONEY: I  think  we'd  love  to  hear  

 
19 more dis cussion  on that  proposal.  

 
20 MS. PODZIBA:  So it  would  be --  is  that  

 
21 to  add a four,  let's  say,  a strategy  for  
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1 accommodating  tho se students?  

 
2 MS AHRENS:  Rig ht.  Becaus e i f  I'm  

 
3 understanding  what  Patrick  a saying,  the  state  

 
4 identifies  the  as sessments  that  they  are  goi ng to  

 
5 develop,  and  then  they  define  or  explain  why they  

 
6 can't  for  certain  languages,  but  I'm  concerned  

 
7 about  what  we do for  the  students  in  those  

 
8 languages  that  we cannot  develop  nat ive  language  

 
9 assessments  for.  

 
10 Because  obviously  they  need  a native  

 
11 language  assessment,  but  you can't  develop  it  

 
12 because  there  are,  you  know --  you  just  can't  for  

 
13 whatever  reason  make the  test  valid  or  reliable,  

 
14 we have  t o provide  other  accommodations  for  the  

 
15 students  whether  they're  taking  their  as sessments.  

 
16 MR. ROONEY: I  mean,  we could  open  to  

 
17 discuss  this.  It  seems like  that  would  fit  bet t er  

 
18 under  number  three  as  opposed  to  adding  a separate  

 
19 number  four;  that,  if  the  state  provides  its  

 
20 explanation  in  th r ee,  then  the  state  would  provide  

 
21 their  strategy  for  how they're  going  to  make the  
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1 test  accessible.  

 
2 I  think,  kind  of  our  thinking  behind  

 
3 number  three  is  that  we know some states  have  

 
4 state  law  that  precludes  them  making  a native  

 
5 language  translation  of  an assessment,  and that  

 
6 wouldn't  be a question  about  the  size  of  the  

 
7 population  that  needs  the assessment.  It's a  

 
8 different  kind  of  barrier  the  state  has.  I  don't  

 
9 know that  we can  suppose  now what  those  potential  

 
10 barriers  might  be in  order  to  put  it  in  a 

 
11 regulation,  or  what  those  barriers  might  be i n six  

 
12 months,  let  alone  in  five  or  fifteen  years  from  

 
13 now.  

 
14 So I  think  we're  trying  to  leave  it  

 
15 with  clear  expectations,  but  not  necessarily  be 

 
16 overly  prescriptive.  

 
17 So I'd  love  to  hear  more  discussion  on 
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18 that.   

 

19  
 

MS.  PODZI BA:  
 

Ok.  
 

Discuss ion  on this  

 

20 
 

proposal.  
   

 

21  
 

Marcus?    
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1 MR. CHEEKS: So I  respect  

 
2 wholeheartedly  Rita's  proposal,  but  I  think  it  

 
3 almost  contradicts  what  we' re  asking  to  have  

 
4 happen  in  the  pre ceding  co nversation  with  it em D.  

 
5 We don't  address  t he smallest  minutia  group,  but  

 
6 then  in  explaining  how the  states  aren't  able  to  

 
7 actually  provide  assessments  beyond  making  every  

 
8 effort,  we now will  explain  that,  in  the  preceding  

 
9 section.  

 
10 It's  almost  as  if  we're  letting  the  

 
11 state  off  the  hook  in  one  area  but  making  them  

 
12 explain  it  in  another  area,  and  I  think  it's  

 
13 inconsistent  to  t he point.  

 
14 So,  somehow they  should align.  If  the  

 
15 "every  ef fort"  piece  is  what's  being  addressed  

 
16 here,  then  we definitely  wouldn't  want  to  go and 

 
17 drill  down after  making  every  effort  to  then  say,  

 
18 what  about  --  or  not  say  what  about  those  that  

 
19 were  a lot  less  --  fall  below  that  threshold.  

 
20 I  hope  I'm  saying  that  correctly.  I  

 
21 think  we're  --  I  guess  my whole  point  is  I  think  
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1 it  would  be inconsistent  in  the  actions  between  

 
2 sections  E and 4D.  

 
3 MS. PODZIBA:  Delia?  

 
4 MS. POMPA: My concern  about  having  an 

 
5 explanation  of  what  the  state  is  going  to  do if  

 
6 they  don't  have  a native  language  assessment  is  it  

 
7 limits  it  just  to  that  section.  And native  

 
8 languages  are  just  one  form  of  accommodations.  

 
9 There  are  other  f orms of  accommodations  that  

 
10 states  should  be using.  

 
11 So if  I  were  going  to  say  t hat  the  

 
12 state  would  have  t o explain,  Why haven't  you  

 
13 created  an accommodation,  I  would  make  it  apply  to  

 
14 all  the  accommodations,  not  just  nat ive  language.  

 
15 MS. PODZIBA:  So it  sounds  like  there's  

 
16 not  support  for  t hat  proposal.  

 
17 Thomas,  was that  on this  proposal?  

 
18 MR. AHART: It  was a little  broader  

 
19 than  that.  

 

 
20 MS. PODZIBA:  So just  hang  on.  

 
21 Tony,  do you  have  new issues?  

187 



DISCLAIMER: This transcript was produced under a contract by an independent subcontractor, and is solely the work product of the 
subcontractor. The Department has determined that the transcript contains errors, including typographical errors, errors in attribution, and other 
errors that may not accurately reflect the content of the negotiations during negotiated rulemaking. Unfortunately, the Department is unable to 
correct the vast majority of these errors because there is no recording or other reliable source that could be used to produce a more accurate 
transcript. Consequently, the Department is making this transcript publicly available, despite the errors, consistent with its prior commitment to 
make such a transcript available; but the Department cautions that in no case should it be relied upon for purposes of verbatim citation of 
statements made during negotiated rulemaking. 

 

 
 

1 MR. EVERS: I  have  new issues,  but  I  

 
2 wanted  to  get  this  one  done.  

 
3 MS. PODZIBA:  We have  new issues.  

 
4 MR. EVERS: This  is  a very  small  thing  

 
5 on Page 2,  and  then  I'll  leave  Page 2.  And this  

 
6 is  actually  in  --  it's  in  section  B.  It  talks  

 
7 about  students  who are  achieving  proficiency  in  

 
8 the  Engl i sh  language  arts  and mathematics.  

 
9 English  language  arts  actually  has  four  

 
10 are as.  One i s l i stening .  I' m conc erne d tha t  deaf  

 
11 children,  hard  of  hearing  children,  will  have  

 
12 trouble  reading  that.  

 
13 I  mean,  there's  no --  it's  just  

 
14 inconsistent,  and  it's  a small  group  of  kids,  but  

 
15 I  just  wanted  to  flag  that.  

 
16 MS. PODZIBA:  Can you  just  let  us  know 

 
17 where  you  are.  Some of  us  can't  find  it.  

 
18 MR. EVERS: Its  B,  big  B on Page 2,  

 
19 where  it  says  "to  the  extent  practicable,"  

 
20 da- da- da,  "and  unt il  students  have  achieved  

 
21 English  language  proficiency."  English  language  
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1 proficiency  includes  listening.  I'm  just  telling  

 
2 you  that  deaf  and  hard  of  hearing  children  are  

 
3 going  to  have  trouble  with  that  content  area.  

 
4 I  don't  know what  you  do about  it,  but  

 
5 I'm  just  telling  you.  That's  a fact.  

 
6 MS. PODZIBA:  Ok,  are  you  proposing  --  

 
7 MR. EVERS: I  have  no proposal.  

 
8 MS. PODZIBA:  Ok.  

 
9 MR. EVERS: But  it's  those  children  who 

 
10 will  have  trouble  in  proficiency  in  listening.  

 
11 MS. PODZIBA:  Regina?  

 
12 MR. EVERS: I  have  others.  

 
13 MS.  PODZI BA:  Ok.  She' s  goi ng to  

 
14 respond  t o that.  

 
15 MS. GOINGS: Just  another  comment to  

 
16 t hat .  As an ac commodation  durin g testin g f or  deaf  

 
17 and hard  of  hearing  children,  are  interpreters  

 
18 available  to  assi s t  in  that  area?  

 
19 MR. EVERS: I'm  just  saying  that  it's  

 
20 going  to  be difficult  for  them.  

 
21 Well,  my question  is,  and  Kay brought  
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1 it  up about  deter mining  whether  sta t es  are  

 
2 actually  doing  something  here.  So I've  given  that  

 
3 kind  of  a mantra,  which  I  understand,  and maybe we 

 
4 talked  about  it  before,  and if  not  I'm  sorry  for  

 
5 bringing  it  up:  What does  the  word  "consider"  

 
6 mean,  especially  when we're  talking  about  the  

 
7 federal  government  determi ning  whether  Wisconsin  

 
8 is  doing  what  they  need  to  do? 

 
9 So,  can  we talk  about  that  a little  

 
10 bit?  I  don' t  know whet her  anyo ne has th e answer,  

 
11 but  I'd  like  to  hear  about  it.  

 
12 MS. PODZIBA:  Kay,  I  think  that's  a 

 
13 question  for  you.  What is  " consider" ? How do  

 
14 states  know they  consider?  

 
15 MS. RIGLING:  I  was under  the  

 
16 impression  that  t his  was something  the  state  would  

 
17 include  in  their  state  plan  for  how they  

 
18 considered  it,  so  that  there  would  actually  need  

 
19 to  be some discussion  of  what  they  took  into  

 
20 consideration.  

 
21 MR. EVERS: So maybe "describe"  might  
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